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Andreas Maurer1

Germany: fragmented structures in a
complex system

Introduction: preferences of a tamed power2
Germany’s political class is marked by a positive and constructive attitude
towards European integration. The main objective of European policy
was and still is to achieve effective and democratic European co-operation
and integration.3 All governments and the vast majority of political
parties contrive their general European policy agenda around the fundamental aim of far-reaching integration towards some kind of political
union. Although the diplomatic class does not follow any kind of altruistic or ‘naive’ European policy geared to achieve a European federation,
the majority of political actors are reluctant to explicitly play a leading
role within the evolving European Union. That is not to say that they are
immune from searching ways to influence the European agenda. But
German initiatives regarding ‘great bargain’ decisions (IGCs, CAP
reforms, decisions on the Union’s financial resources)4 are generally prearranged jointly with other Member State governments. Until 1989, this
‘leadership avoidance reflex’5 was a typical feature of Germany acting
under the paradigm of a ‘semi-sovereign’ state.6 ‘Deutschlands Interessen
liegen in Europa’ (Germany’s interests lie in Europe) – this paradigm
reflects the political elites’ view of Germany’s potential leadership in
Europe, the mediation of its power within the EC and its institutional
arrangements.7 With its large industrial sector and dependence on foreign
trade, Germany is largely linked to the Common Market. Establishing
close economic links within the EC is therefore politically advantageous
as it demonstrates the FRG’s commitment to economic and political
integration.8
Time is another country: the impact of the Maastricht Treaty and
German re-unification
The end of the Cold War decisively changed the fundamental parameters
for the European Union and its Member States. Given the objective
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changes for Germany – its size and population, its ‘geo-political centrality’ between West and East Europe and its economic power – one could
have suggested that the re-unified Republic would act as a dominant
leader in the Union.9 However, as the Maastricht and the more recent
Amsterdam IGC process of 1996–97 revealed,10 Germany did not aspire
to use its potential to engage in unilateral power politics. Despite domestic concerns especially on EMU, neither the federal government nor the
parliamentary opposition parties attempted to exploit Germany’s potential against its traditional role of an important but ‘tamed power’.11 The
political class is associated with the ‘traditional’ set of priorities in EU
politics: achieving and consolidating EMU and political union in institutional as well as in substantive terms, i.e. economic policy co-ordination
at the EC level and a coherent and effective CFSP; the continuation of
Franco-German co-operation; and a strengthening of the military capacities of the Union through the integration of the WEU into the EU ambit.12
The basic perception of European integration remains unchanged, particularly with regard to the role of the EC institutions. The German political
elite continues to aim at the phased creation of a legally independent,
state-like political entity with some kind of a structured multi-levelled –
‘two-chamber’ system whose members shall – on the basis of equal rights
and obligations – co-operate through the adoption of binding law. The
Social-Democrat/Green government does not depart from this conception
of European integration. On the contrary, compared with the Kohl era,
the coalition additionally focuses on social and employment policy, and
the formalisation of citizen rights within the corpus of the EU Treaty.13
Until 1991–92 public opinion in Germany appeared to conform to the
so-called ‘permissive consensus’.14 However, during the 1991–92 IGC,
public opinion became somewhat more critical15 – a development in line
with the broader trend towards ‘Euroscepticism’ which can be observed in
all member-states.16 The negotiations on EMU and the critique of this
process articulated by the Bundesbank (during the IGC process), the
Social Democratic Party and the Christian Social Union (CSU) (during the
ratification process) and a wide range of academics (during ratification
and after the Maastricht decision of the Constitutional Court) affected the
way in which the ‘finalité politique’ of European integration was
presented. Hence, Chancellor Kohl repeatedly made clear that German
European policy had changed since 1990 by admitting that his previous
calls for establishing a ‘United States of Europe’ were a mistake and that
he implicitly no longer supported this idea.17 Although a favourable attitude towards European integration remains, the political parties are
gradually adopting more controversial positions with regard to the
method of integration and the competencies to be conferred on the
European institutions in specific policy areas, especially on those which
are also debated at the national level. Hence, one can identify some kind
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of ‘Europeanised’ party cleavages which have developed along the path of
European treaty reforms in the areas of social and employment policy,
equal opportunities policy, environment policy and home and judicial cooperation. 18
This change in tone reflects a more pragmatic and less ‘idealistic’
approach towards European integration. German political players try to
increase their influence on the implementation and the execution of policy
fields and programmes, especially with regard to their financial implications.19 Given the political environment of the Union after Maastricht
(Agenda 2000, reform of the Union’s own resources), the economic recession of 1992–93, high and persistent unemployment rates and the
extensive transfers to the Eastern Länder, cost-benefit analysis becomes
more important and – with view to the interaction between government
and the citizenry – also more relevant for German EC/EU policy-making
(Figure 5.1).20
The national policy-cycle: multi-level complexity and segmentation
Our study of the participation of German institutions in EC/EU decisionmaking concentrates on the country’s political system and institutional
design. In that respect the following question has to be addressed: if the
relationship between the FRG and the Union can be described as a
‘complex interdependence’,21 is this exclusively due to the history of
Germany and the institutions involved or did the path of European integration as well as the institutional set-up of the Union also contribute to
this interdependence? Moreover, do changes in the basic perceptions of
European integration impact on the relationship between Germany and
the Union?
The interinstitutional set-up of German EU policy-making features a
hierarchy of policy-making powers and functions according to the institutions involved as well as to the different phases of the EC/EU
policy-making cycle. Evidently there are ‘winners’ and ‘losers’ in terms of
participation in EC/EU decision-making.22 How has this setting evolved
over time?
Germany is a federal state. Owing to this constitutionalised structure
collective players intervene at different levels in the political process. The
Basic Law (Grundgesetz) attributes specific competencies and functions to
these levels. The vertical division of powers between the federal level and
that of the ‘federated states’ – the Länder – leads to a complex system of
‘political interwovenness’ or ‘interconnectedness’ (Politikverflechtung).23
Basically, there is no single decision-making centre but different levels
interact in the decision-making process and compete for access and participation. In addition to this vertical distribution of ‘openings’, there is
a horizontal division of influence between the different ministries and
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institutions on each level. Three constitutional rules govern this framework of joint decision-making. The first is the principle of ministerial
responsibility (‘Ressortprinzip’), according to which ministries at the
federal level are independent and competing actors. Unlike the situation
in France or the United Kingdom, this principle hinders the different
branches of the German government in their attempts to develop coherent
approaches to EC policy-making.24 Secondly, the framework of joint decision-making is influenced by the chancellor principle (‘Kanzlerprinzip’),
which empowers the Chancellor to guide the government and to define
the ministerial portfolios, and which can be mobilised when serious challenges and interministerial bottlenecks occur. However, the Chancellor is
not entitled finally to decide on matters where ministers battle for different views or positions. Hence the collective government principle
(‘Kabinettsprinzip’) ensures that open conflicts between ministries are
decided by the whole cabinet of the federal government.
Interest groups are involved only in the preparatory and implementation phases of the EU’s policy-cycle. Playing a decisive role during the
decision-making phase is the exception rather than the rule. Finally the
German political parties have very limited institutionalised functions in
the policy-cycle.
The federal bureaucracy
Germany’s EU administrators have a poor reputation. A growing literature focusing on the efficiency of Germany’s European policy-making has
detected structural handicaps and ‘failures’ owing to the institutional
design. The conventional wisdom25 identifies a comparatively low degree
of effectiveness and competitiveness. Compared to its French and British
counterparts, the performance of the German interadministrative process
suffers from horizontal and vertical fragmentation,26 old-fashioned and
cumbersome procedures, ‘negative co-ordination’,27 ‘institutional pluralism’,28 and ‘institutional cannibalism’.29 Hence, the powers conferred to
the different levels of policy-making are not co-ordinated by a central
agency responsible for formulating a coherent European policy. These
features highlight a lack of clear strategy and of rapid position takingleading which can leave the German delegation in a minority position in
the Council of Ministers. On the other hand, this politico-administrative
system features flexible working and co-ordination structures. One of the
persistent advantages of the German political system is the decentralised
and departmentalised scheme of administrative interaction. Decisionmaking is filtered from the lowest level towards the highest administrative
and political levels.30 In a manner which resembles the hidden logic
behind the decision-making in the EU Council of Ministers, the bureaucracy tries to solve conflicts at the earliest and lowest level possible.
The federal government is composed of the Chancellor, ministers,
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ministers of state and the ministerial bureaucracy which are directly
involved in the EU’s Council of Ministers, its subordinate working mechanisms, but also in the Commission’s comitology committees. The
Chancellor claims a certain ‘domaine résérvé’ within the European
Council. He disposes of a so-called ‘guidance competence’ (‘Richtlinienkompetenz’),31 which can be defined as a capability to set the
strategic guidelines of the federal government in general, to resolve interministerial disputes (decisions of the Chancellor in this regard are binding
for ministers), and to determine the final governmental approach on a
given issue.32 The guidance competence on European affairs was only
rarely used until the formalisation of the European Council in 1974.
However, since then German Chancellors have made use of this power on
several occasions (EMS, Schengen co-operation, IGCs, enlargement). The
European Council’s tendency towards ‘de facto intrusion’ into the competencies of the Council of Ministers under the EC Treaty has reinforced the
Chancellor’s potential to influence the broad but decisive outlines of EU
policy-making.
On the other hand, the ministers of the cabinet and the ministerial
bureaucracy are highly involved in the preparatory drafting of EC legislation within the working groups of the Council of Ministers and the
European Commission as well as within COREPER. The principle of
ministerial responsibility would suggest that all ministers are equal in the
face of the Union. However, some are more equal than others. This is due
to the evolution of EC/EU policy fields, but also results from the historical evolution of the ministries in the FRG. With the exception of the
Ministry for Defence, every German ministry contains at least one special
division for European Affairs (Table 5.1).
The information provided by Table 5.1 has to be understood as a snapshot taken from the ongoing ‘EC/EU reality show’ of scope enlargement
and institutional as well as procedural differentiation.33 In comparing the
2001 picture with the institutional design of the German federal government in earlier periods of European integration (our reference period here
is 1982–88),34 we can see that EC/EU membership has had a considerable
impact upon the institutional and procedural aspects of German politics
and policies. Moreover, by taking the overall number of national administrative units which deal more or less exclusively with European affairs
as an indicator for the dynamic ‘Europeanisation’ of Member States,35 we
can assume that some ministries seem to be more closely involved in
EC/EU policy-making than others. Owing to the original ECSC and EEC
treaties with their concentration on a few – economic – policy areas, only
the Ministry for Economics had established a European affairs division. In
the absence of a foreign minister until 1955,36 the Federal Ministry for
Economics took on the lead-role in the day-to-day policy management for
the ECSC.37 These original arrangements established the Ministry of
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Table 5.1 The Chancellory, the Ministries and their European Affairs Units,
March 2001
Chancellory

Department 2
Department 4

Group 21
(Foreign Affairs)
Group 41
(Economic Affairs)

Division 211
Divisions 411 and 412

Ministries

EU related
Departments

EU-related
directorates

EU-related divisions

Foreign Affairs
Provides chairman of
the Committee of
State Secretaries for
European affairs

Department E
Political
Department
(CFSP–COREU)

2 Directorates

4 Divisions each and Task Force
(1995–97) on the IGC and (since 1997)
on Enlargement.
In July 1998, the Political Affairs
department’s Divisions dealing with EU
Member States shifted towards the
E Department.
Since October 1998 the E Department also
provides for the Secretariat of the Committee
of State Secretaries on EC Affairs.

Interior

Department V
–
Department P
(Police)
Department A
(Asylum and
Foreign Nationals)

Working group V I 4 (EC law), Division
V I 5 (EP election law), Division V II 4
(German Internal Affairs Unit to the
Permanent Representative), Division P6
(Police co-operation), Division A6 (ECHarmonisation of Treatment of Foreign
Nationals)

Justice

Department E

2 Directorates

6 Divisions each

Finance
Provides deputy chairman
of the committee of state
secretaries on European
affairs since 10/1998

Department E
on European
Policy

3 Directorates
+ Task Force EMU
+ Task Force on
Enlargement

16 Divisions directly linked to Department
E since October 1998 representation of the
FRG towards the ECJ

Economics
Provided deputy chairman
of the Committee of State
Secretaries on
European affairs
until October 1998

Department V
on Foreign
Trade and
European Policy
(former E
department)

1 Directorate on
European Policy

5 Divisions directly related to the
Directorate on E policy + 2 Divisions
substantially related to the
Directorate on E policy.

Agriculture

Department 6

2 Directorates

13 Divisions and Project Group 33 (BSE)

Labour and Social Affairs

Department VII

1 Directorate

5 Divisions

Family Affairs,
Senior Citizens,
Women and Youth

–

–

Divisions for European and International
Women and Family Affairs, Politics for
Senior Citizens, and Youth Policy

Health

–

1 Directorate

Transport

–

–

1 Division (EU, OECD, Council of Europe,
ECE and OSCE)

Environment

–

–

1 Division (EU, Council of Europe, OSCE,
Bilateral Co-Operation with EC Member
States)

Education, Science
and Technology

–

Directorate 12
Directorate 31
Directorate 42

5 Divisions dealing with EC affairs
1 Division on Higher Education and
EC affairs
1 Division on European Science co-operation

Economic Co-operation

Department 4

Directorate 40

2 Divisions

Regional Planning,
Building and Urban
Development

–

–

Division on Harmonisation of
technical norms and Working
Group on European Co-Operation

Sources: Organisation plans of the Federal ministries and the Federal Chancellery
(December 1997–March 1999) and Auswärtiges Amt/Bundesministerium der Finanzen;
Verfahren der Koordination der innerstaatlichen Willensbildung in der Europapolitik
(Berlin, 1 December 2000).
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Economics in a strong position on matters of functional – economic integration, although there was no formal agreement on the division of labour
with the Chancellor’s Office. The entry into force of the Rome Treaties
pushed the Ministries of Economics and Foreign Affairs into an agreement
on European policy responsibilities, reached in 1958.38 The Ministries for
Agriculture, Finance and Foreign Affairs created European departments
and directorates during the 1960s. In 1993 – after the entry into force of
the Maastricht Treaty – the Ministry of Foreign Affairs established a separate European Affairs division. In addition, the Ministries of Justice and
of the Interior provide legal expertise to the so-called ‘Four Musketeers’.
The involvement of other ministries became relevant only within the
context of the SEA and – with regard to the creation of divisions dealing
with substantial aspects of co-operation in the JHA field – with the entry
into force of the Maastricht Treaty.
Reflecting one of the main characteristics of the EC/EU integration
process over time – the incremental enlargement of the substantive scope
of policy-making and the institutional as well as procedural growth –
German ministerial involvement in European Affairs can be characterised
as a process of horizontal differentiation and segmentation. This process
becomes perceptible in comparing the division of the workload among the
national ministries during EC/EU presidencies. Table 5.2 indicates that
the number of working group meetings involving federal ministries
outside the club of the ‘Four Musketeers’ has considerably increased over
time. Neither the Ministry for Foreign Affairs nor the Ministry of
Economics nor – since October 1998 the Ministry of Finance – has a
monopoly in giving Germany a ‘voice’ in the Brussels arena.
These figures not only mirror the policy preferences of the European
Commission and the Council of Ministers at a given time,39 but also indicate a shift in the competencies of the ministries within the German
government. Interestingly, a comparison between the Presidency’s draft
plans of August 1998 (Kohl government) and of December 1998
(Schröder government) demonstrates the shift in the relative importance
of the Ministry of Finance at the expense of the Ministry of Economics to
only a very limited extent. The organisational changes of the new government (reallocation of European affairs co-ordination competencies
between the Ministries of Economics, Finance and Foreign Affairs) did
not spill over into their activity with regard to the Council’s working
groups. My conclusion would be that ups and downs in the activity of
some ministries are mainly rooted in the rolling policy agenda of the
Commission and the Council and are not exclusively a result of the policy
preferences of the German government. The role occupied by the Ministry
for Labour in 1999 confirms this argument, since the Presidency foresaw
only one working group dealing with social affairs. Thus, the policy priorities of the Schröder government with regard to employment policy in
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Table 5.2 Division of labour among presidents and representatives of the FRG
in the working groups of the Council of Ministers during German presidencies,
1988–99
Ministry

Foreign Affairs
Economics
Agriculture
Finance
Justice
Interior
Labour
Transport
Youth, Family, Health
Education, Science, Technology
Environment
Economic Co-Operation
Regional Planning
Permanent Representation
Others
Sum

1988

1994

1999

PRE

SGD

PRE

SGD

PRE

SGD

2
29
18
13
24
3
3
4
3
1
2
0
2
91
2

1
48
23
30
25
3
4
4
13
2
3
5
4
26
3

22
23
42
2
20
18
4
3
23
4
2
0
1
96
4

22
49
51
30
22
21
5
8
28
6
6
4
2
30
13

30
38
63
19
33
33
1
1
35
2
8
1
1
84
2

25
46
64
48
31
33
1
6
28
0
8
1
2
49
1

197

194

264

297

351

343

Sources: For 1988 and 1994: Rometsch and Wessels (1996); for 1999: Draft minutes of
the European Delegates’ meeting of 15 December 1998, Auswärtiges Amt, Bonn (18
December 1998).
Notes: PRE = Presidency of the Council. SGD = Speaker of the German delegation in the
Council.

general (Luxembourg process) and the European Employment Pact
(Cologne process) are not reflected in a strengthened role for the relevant
ministry. On the contrary, the Pact was, together with the whole policy
agenda on employment, one of the areas which Chancellor Schröder
reserved for the Chancellery.
Near to the problem – far from the centre: the co-ordination of policymaking
The roles and functions of the different levels within the federal government vary according to the phases of the EC policy-cycle. During the
preparation phase, the bulk of activities are carried out by the heads of
department, who are involved in long-term policy planning and co-ordination, and by the heads of division, who focus on the technical details of
EC/EU legislation. In this phase, ministers of state and parliamentary state
secretaries trade political issues whereas in general, the ministers themselves do not intervene. As far as the decision-taking phase is concerned,
it is up to the relevant minister to decide on a given issue. However, each
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ministry’s representative from the working groups in Council of Ministers
has the task of closing as many dossiers as possible before transferring
them to the rather political COREPER and to the Council of Ministers’
level.40
Horizontal policy co-ordination overarching the different policy fields
plays an important role in EC/EU affairs. The principle of ministerial
responsibility can account for the fact that the Ministry of Foreign Affairs
does not play a preponderant role in EC affairs. However, as far as participation in CFSP is concerned, it is the Foreign Ministry’s European Affairs
Division which together with the Political Division that shapes Germany’s
position. Moreover, one of the two Parliamentary State Secretaries of the
Foreign Affairs Ministry acts as the Chairman of the Committee of State
Secretaries on European Affairs and as the main interlocutor in dealings
with the Cabinet of the federal government. For historical reasons – the
Ministry for Foreign Affairs was established only in 1955, after the
Ministry of Economics41 – and because of the fact that the main focus of
European integration until 1993 was economic rather than political, the
Foreign Minister, when acting as a co-ordinator, has always been assisted
by the Minister of Economics. Until the end of the Kohl government, it
was the latter ministry which was mainly responsible for representing the
FRG at the ECJ as well as for the distribution of EC/EU documents to the
other actors involved in the German European policy process. Of greater
importance to the co-ordination of German European policy-making is
the fact that the European Department in the Ministry of Economics
chaired the inter-ministerial committees on EC affairs, formulated and
transmitted the negotiation instructions to the diplomats in the Permanent
Representation of Germany in Brussels, and finally, disposed of the
Secretariat of the Committee of State Secretaries on European Affairs.
How did the evolution of the EC/EU influence the powers and responsibilities of these two ministries? The Ministry of Economics developed its
role as the central interface between Brussels and Bonn from the time of
the founding European Treaties through to the SEA. The Ministry for
Agriculture established its ‘own’ contacts with the relevant players on the
national and European levels. In this phase, the Ministry for Foreign
Affairs was mainly responsible for macro-political issues such as institutional reform, European Political Co-Operation etc. There was thus a
sector-specific partnership between the two ministries. This changed when
the Maastricht Treaty entered German politics. The new policy agenda of
the Union included many issues which were not exclusively related to the
traditional role of the Ministry for Economics. Consequently, the
Ministry for Foreign Affairs and other ministries restructured their administrations according to their new tasks in the field of European
policy-making. As a result, the trend of ‘sectorised policy making’42 in
German European affairs considerably increased.
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The ongoing dynamics of segmentation, institutional pluralism and the
potential for conflict between the governmental actors dealing with
EC/EU affairs suggest that co-ordination mechanisms and institutions
across the different phases of the Brussels policy-cycle are highly important. Seen from a French or a British perspective the lack of a central
agency which regularly co-ordinates the German European policy may be
interpreted as one of the most considerable weaknesses in the political
system. Even prior to the first fundamental reform of the EEC,
Regelsberger and Wessels described the German co-ordination mechanisms as indicators of ‘negative co-ordination’: each ministerial actor tries
to protect his or her sphere of competence instead of choosing an empathetic approach aimed at adopting coherent German policy preferences
across the different EC/EU policy fields.43 However, one should not jump
to conclusions and assume a chaotic regime in European affairs.
The co-ordination of EC/EU policy-making in the Federal Republic is
ensured at different levels of government by a set of institutions in the
broad meaning of the term,44 that is, formalised conferences, committees
and informal but regular contacts on the administrative level. In the
absence of a central interface between Brussels and Bonn/Berlin, channels
of information, instruction and communication have been established at
each level of the administration. Commission drafts of proposals for new
or amended EC legislation are transmitted from the Permanent
Representation to the Ministry of Economics and, since October 1998, to
the Ministry of Finance.45 The proposals are then advanced to the leaddepartment (‘federführende Ressort’). The re-transmission of proposals
and amendments as well as the instructions for German delegations to the
Council of Ministers and its subsequent bodies is therefore the outcome
of a complex co-ordination mechanism.
The most political institution is the Cabinet Committee on European
Affairs, established in January 1973.46 Until the Schröder government
came into office, the Cabinet Committee had met only twice – at its inaugural session and at the beginning of Helmut Kohl’s Chancellorship.
Given that since January 1973 the Cabinet of the federal government
discussed EU business (under the topics of ‘European Questions’ and
‘International Affairs’) on a weekly basis, the Cabinet Committee became
a rather artificial instrument. As a consequence, Chancellor Schröder and
his government abolished it.47 In the absence of a formalised and efficient
co-ordination structure at the ministerial level, the bulk of the political coordination is carried out by the Inter-ministerial Committee of State
Secretaries on European Affairs. This committee was set up in 1963 in
order to deal with controversies in relation to European affairs.48 Meeting
approximately on a bi-monthly basis, it brings together the State
Ministers and State Secretaries of the ‘Four Musketeers’ in European
affairs as well as the State Minister dealing with European Affairs in the
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Chancellery and the Permanent Representative of the FRG in Brussels.
Other ministries participate in the meetings when the chair (Foreign
Affairs) considers it as appropriate. Although the structure of this
committee is rather flexible, becoming a permanent member is of political
importance.49 In October 1998 the secretariat shifted from the Ministry
of Economics to the Ministry for Foreign Affairs, underlining the latter’s
strengthened role in co-ordinating German EC/EU policy.50 The committee’s main task is to settle controversial questions and to prepare dossiers
of a political and strategic nature with regard to the Council of Ministers’
meetings. Decisions of the committee are taken by common accord and
are politically binding for the ministries;51 it does not adopt a pro-active
policy approach on the basis of the Council of Ministers’ agenda.52
Besides co-ordinating the internal agenda of European policy-making,
determining the German representatives in Brussels is another area of
complexity and incoherence. The German Permanent Representation
cannot act on its own account. Instead, the Bonn/Berlin-based institutional pluralism and segmentation in European affairs is mirrored in the
Permanent Representation in Brussels. Ministries send their civil servants
to the Permanent Representation (in 1998 the two core ministries occupied 57 per cent of the posts).53 The total number of civil servants
working in the Permanent Representation indicates an intensive involvement of the German ministerial administration (Table 5.3).

Table 5.3 Evolution of German personnel in the Permanent Representation in
comparison to the number of days spent in the Council and its preparatory
bodies, 1958–2000
Policy area
Germany’s Permanent
Representation staff
Council meetings
Council Meetings/Permanent
Representation staff
COREPER meetings
COREPER Meeting/Permanent
Representation staff
Working group meetings
Meetings/Permanent
Representation staff

1958

1960

1969

1975

1988

1995

1998

2000

5

19

28

39

42

59

87

107

21

44

69

76.5

117.5

98

94

91

1.9

2.8

4.2
39
7.8
302
60.4

2.3
97
5.1
505
26.6

2.5
129
4.6

118
3.02

104
2.5

1.7
112
1.9

1.1
116
1.3

1412.5 2079.5 2000.5 2364.5 3140
50.4

53.3

47.6

40.1

36.1

1.08
130
1.2
3537
33.05

Source: Web site of the Council; 43rd Review of the Council’s Work (Brussels, 1995);
European Commission: General Report of Activities of the EU 1998 (Brussels/ Luxembourg,
2001).
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With a view to instructing the Permanent Representation of the
German position in Brussels, the Ministry of Finance – until October 1998
the Ministry of Economics – co-ordinates the meetings in relation to
COREPER I, whereas the Ministry of Foreign Affairs is responsible for
the management of the Bonn/Berlin-based work in relation to COREPER
II.54 In order to give instructions to COREPER I and its subsequent
working units, every ministry has a European Delegate (‘EuropaBeauftragter’). They meet on virtually a monthly basis; since October
1998 the location and the chairmanship have been transferred from the
Ministry of Economics to the Ministry of Foreign Affairs. Below this level,
there are regular contacts between the heads of division (‘Ressortleiter’) in
order to settle disputes between the ministries concerned on issues related
to the Council’s working group meetings. The so-called ‘Tuesday
Committee’, which meets on a weekly basis, focuses on the technical
aspects of a given issue. The co-ordination of the European Delegates and
the Tuesday Committee, and the informal contacts between civil servants,
are aimed at settling disputes of a technical rather than political nature.
As regards timing, these bodies focus on the working groups of the
Council of Ministers and COREPER I. As far as the meetings of the
European Delegates are concerned, the deputy permanent representative
for COREPER I is always involved. The relative autonomy of the actors
indicates the problem of achieving coherent policy approaches; although
the Europe Delegates and the Tuesday Committee give each ministry an
opportunity to discuss its position on the COREPER agenda, it remains
up to each responsible ministerial administration to formulate the instructions for the working group level.
Although the different co-ordination mechanisms have not been officially established by law, they have a long tradition and have influenced
the structure of the federal government’s decision-making process to a
considerable extent. Ministerial self-interest prevails but given the
Chancellor’s ‘Sword of Damocles’, i.e. the ‘guidance competence’, the
competition between the ministries does not lead to anarchy. Autonomy
and segmentation are counterbalanced by the possibility that the
Chancellery may intervene in order to dispel conflict. Nevertheless, as the
working group level is the ‘most vital’55 of all the Council’s component
parts56 and given that between 7057 and 90 per cent58 of the Council’s
agenda is dealt with at this level,59 the fact that there is apparently no
effective co-ordination mechanism between the relevant ministerial bodies
indicates clearly the problem for European policy-making in the FRG.
The parliamentary dimension
Unlike in the United Kingdom and France, the overall mentality of
members in the German two-chamber parliament – Bundestag and
Bundesrat – is characterised by co-operation and less by partisan
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structures and conflict between loyalty and discipline. Co-operation
between government and parliament leads to what is classically identified
as the German ‘working parliament’ (Arbeitsparlament), in which the
opposition tries to influence the government’s decisions by a wide range
of technical–concrete rather than political–general instruments.60 This
‘working parliament’ function has considerable implications for the
organisation of parliamentary activities. For instance, decision-making
shifts from the plenary towards the huge range of committees, subcommittees and various working groups within the parliament, all of
which are subject oriented. Decision-making has also moved towards
parliamentary groups (organised according to subject and cutting across
committee spheres), working parties (also cutting across committees) and
coalition groups (which themselves are established according to subjects
and committee duties). This process of shifting the parliamentary legislative and control functions towards a multitude of sub-structures leads to
an ‘atomisation’61 of the Bundestag, with serious implications for the
handling of European affairs. Given that the committee structure of the
German Bundestag follows the differentiation of the executive branch,
one can suggest that the co-ordination mechanisms at the federal government level amplify the process of atomisation at the parliamentary level.
Originally, the Bundestag disposed of very limited scrutiny powers; the
federal government had to inform the two parliamentary chambers before
any decision that would become binding law in Germany. These general
rules were never applied effectively for three reasons: first the ‘Article 2
[of the EEC ratification act] procedure’ focused on informing parliament
about European affairs but did not foresee a right of consultation.
Consequently the parliament could not affect the federal government’s
stance in the Council of Ministers. Secondly both houses were informed
about relevant EC documents only at a rather late stage. About 65 per
cent of EC documents debated on the Bundestag’s floor between 1980 and
1986 were already in force at the time of debate.62 Consequently, scrutinising the government in EC affairs was limited to some kind of ‘ex post’
control and did not provide parliamentarians with an effective involvement in EC policy-making. Thirdly, the Bundestag had shown little
interest in scrutinising European affairs. Instead, the overall majority of
its members supported the EP’s claims for more powers and considered
the Bundestag as a temporary substitute for the EP in the treatment of EC
documents.63 Furthermore the first fully-fledged and regular parliamentary institution for dealing exclusively with EC affairs – the so-called EC
Committee (EG-Ausschuß, set up in 1991) – faced almost the same structural problems as its predecessors,64 since it was not empowered to give
the Bundestag a central voice vis-à-vis the government. Owing to the
reluctance of other committees (especially Economics and Foreign Affairs)
to share their powers with another body, the EC Committee was only
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rarely nominated as committee-in-charge (‘federführender Ausschuß’).65
A major change in these mechanisms took place with the ratification of
the Maastricht Treaty. The amended Article 23 of the Basic Law calls ‘the
federal Government [to] inform the Bundestag and the Bundesrat
comprehensively and as quickly as possible’. Moreover, it obliges the
government for the first time since 1957 to ‘take account of the opinion
of the Bundestag in the negotiations’ (of the Council and its subsequent
operative structures). In other words, Article 23 opens the door for some
kind of a ‘parliamentary scrutiny reserve mechanism’ similar to that
which operates in Denmark and the United Kingdom. But the need to take
the Bundestag’s view ‘into account’ is ambiguous and could mean
anything between accepting the institution’s view, incorporating elements
of it or ignoring it altogether with an explanation as to why the government has decided to take a different course of action. Thus, the
amendment to the Basic Law had to be combined with several reforms
which sought to adapt the relevant institutions to the new situation. First,
the government and the Bundestag agreed on a so-called ‘co-operation
law’. Secondly, both houses of the German Parliament amended Article
45 of the Basic Law to provide a constitutional basis for setting up a
Committee on European Union Affairs (CEUA) in the Bundestag. The
latter amended its Rules of Procedure in order to define the operational
framework for the CEUA as well as the rules for the movement of documents between the different bodies of the house.
Given these shortcomings of the 1992 constitutional reform, it took the
Bundestag two years to officially establish the CEUA on 14 December
1994. With fifty full members (thirty-nine members of the Bundestag and
eleven German Members of the European Parliament), it is one of the
largest committees in the House.66 The prominent role of the committee
is also underlined by the fact that – deviating from the general principle
according to which committees shall only prepare decisions of the plenary
– the CEUA can be empowered to exercise the Bundestag’s rights in relation to the federal government or address its recommendations directly to
the government unless another committee opposes. The CEUA acts as a
specialist ‘clearing house’ of parliament. The government has no influence
either over the selection of topics for deliberation in the committees or on
the way in which the committees organise their work. If the EU
Committee is designated as the committee-in-charge, it may submit a draft
resolution to the Bundestag.67 It is responsible for the receipt of all EU
documents from the government and for filtering them into the other
specialist committees. At first glance this innovation may suggest a major
step towards a unified parliamentary position vis-à-vis the government. In
this regard it was argued that, until 1992, the government ‘operated as a
unified actor vis-à-vis the Bundestag which was divided along departmental lines. Each departmental standing committee could only communicate
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its views with, and obtain information from, “its” department.
Integrating departmental considerations into a broader European policy
was difficult.’ Now, since the establishment of the CEUA, the argument
was that the Bundestag had a body which ‘– like the federal government,
the Chancellor’s Office and the Foreign Office – is able to deal with
German policy comprehensively’.68 Of course, comparing the CEUA’s
powers with its predecessors from a government perspective, one could
presume that the committee is identified as ‘the’ central hub between the
Bundestag and the government. However, given our findings on the characteristics and operation of the federal government in European affairs,
one might have serious doubts concerning the view of the government as
a ‘unified actor’, since the organisational segmentation and sectorisation
of European politics in Germany was reinforced in the post-Maastricht
period.
The implications of parliamentary scrutiny differ in every parliament of
the Union. Following the Co-Operation Law of 12 March 1993, the
German government is obliged to give the Bundestag full information on
all EU documents in advance of the preparation for meetings of the
Council of Ministers.69 Unlike in most of the other parliaments of the
Union, this rule applies to all three pillars of the Maastricht Treaty.
Moreover, once the Bundestag has adopted a position on an EU document, the government has to base its position in the Council of Ministers
on the Bundestag’s decision. The Bundestag may ask the government to
postpone the adoption of a common position in the Council of Ministers.
In this case, the government is required to table a ‘parliamentary scrutiny
reserve’ in the Council. In addition to this general rule, the Bundestag’s
Act of Ratification of the TEU obliged the government to consult the
parliament prior to any decision by the Council of Ministers with regard
to entry into the third phase of EMU.70
The EU Committee has succeeded in broadening the instrumental scope
of its scrutiny mechanisms. During the 13th legislative term, it held eightyfour meetings and considered 903 of 2,955 EU documents forwarded to
the Bundestag (30.6 per cent). In 174 cases the committee acted as committee-in-charge. This function was not limited to the deliberation of EP
documents but extended to some of the most important items of the
Union’s rolling agenda – the EU Committee took up the lead for the IGC
leading to the Amsterdam Treaty and for its ratification, for Agenda 2000,
employment policy, the enlargement of the Union as well as for other institutional changes (the European Investment Bank (EIB), establishment of
EU agencies, etc.). Even on monetary integration where it acted only as a
joint-deliberative committee (‘mitberatender Ausschuß’), it contributed
significantly to the Bundestag’s decision of 23 April 1998 on the approval
of Germany’s entry into the third stage of EMU. The committee chose the
option of directly addressing the German government on three occasions:
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on the proposal for a Council regulation on combating fraud, on the
creation of an agency for the surveillance of racism and xenophobia and –
together with the Committee on the Rules of Procedure – on the resolution
of the XVth meeting of COSAC.71 This last case is particularly illustrative
since the vast majority of the Bundestag strongly opposed any upgrading of
COSAC in order to control the Council of Ministers collectively. The roots
of this critical posture vis-à-vis more formalised arrangements for interparliamentary scrutiny are to be found in both the positive attitude of
German parliamentarians vis-à-vis the EP and in the fear that COSAC or
similar institutions may aggravate the complex structure of European decision-making at the ‘Brussels’ and at the ‘Bonn/Berlin’ level.
The Bundestag arranged a rather timely management of the scrutiny
process. Unlike its predecessors, the EU Committee became politically
recognised by its ‘competing committees’ as a useful instrument for
holding the government to account. Although the segmented structure of
parliamentary activities still dominates the operation of the Bundestag in
EU affairs, the EU Committee and its activities have helped to provide a
broader range of the Bundestag’s members with an understanding of the
long-term and horizontal issues in European affairs. The activities of the
EU Committee spilled over into other committees insofar as the latter
began to invent new mechanisms of scrutiny only after the EU Committee
started to work. For example, while the Committee of the Interior did not
participate actively in supervising the government’s stance in the implementation of the Schengen agreement,72 it did oblige the government to
report on each meeting of the relevant EU Council of Ministers’ groups
including the K4 Committee.73 This change of approach occurred after
the Bundestag’s EU Committee had submitted, for the first time in the
Bundestag’s history, a ‘parliamentary scrutiny reserve’ on the signature of
the Europol Convention.
The federal state: European policy-making down to earth
As federal states, the sixteen Länder have the quality of ‘autonomous
statehood’ (‘Eigenstaatlichkeit’). Two factors define the prominent character of the Länder as entities with an autonomous statehood: first, they
possess their own competencies and are thus able to structure politics and
policies autonomously within their territory. Secondly, they participate in
the legislative and administrative process of the federation and thus play
an important role in the decision-making system of the ‘whole state’
(Gesamtstaat). However, the ‘process of European integration has posed
a persistent challenge to the legal status of the Länder and their political
quality as constituent states, and therefore also to the fundamental federal
structure of the Federal Republic’.74 Thus, whereas federal statehood is
still guaranteed as a central and irrevocable structural principle of the
Basic Law, the question has repeatedly been posed as to how far the

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

132

2:02 pm

Page 132

Member States and the European Union

balance between federation and Länder may shift without undermining
the essence of federal statehood.
Whereas the Act of Ratification of the Treaty of Rome was combined
with an obligation of the federal government to inform the Bundesrat only
on legislative proposals issued by the European Commission, the establishment of the European Regional Development Fund (ERDF) resulted in
the ‘Länder participation procedure’.75 The federal government declared
itself prepared to follow the Länder views strictly if their competencies
were affected by a draft legislative act of the EEC. During the negotiations
on the Rome Treaties, the Länder and the federal government also agreed
on the institution of a ‘Länder-Observer’ (Länderbeobachter), who is
located in Bonn/Berlin as well as in Brussels, to provide information to the
Bundesrat and the Länder.76 The Länder-Observer is entitled to participate at each meeting of the Council of Ministers and to report on the
latter’s proceedings to the Länder and the Bundesrat.77 However, owing
to its rather modest administrative support – until 1998 there were only
two full-time and one part-time civil servants working in its Bonn/Berlin
and Brussels offices78 – the Länder-Observer did not become a key position in the decision-making process between Brussels and the Länder
governments.
Considering the complex structure that characterises European policymaking at the ‘Brussels’ and the ‘Bonn/Berlin’ levels, it came as no surprise
that the primary strategic response of the Länder to the SEA was the
establishment of some kind of co-ordination mechanism with regard to
the federal state level as well as to the wider arena of policy-making in
Brussels. Apart from the different participation procedures in EC/EU
affairs, the Länder developed various activities to entrench their rights
and to generate an independent capacity in the making of European law
and politics.
The Länder established a dense network between Bonn and their
respective capitals in order to manage the growing input from the
Brussels arena. The most important developments occurred at the ministerial level. During the 1980s the first European policy divisions were
created in those ministries which were indirectly affected by EC regulations or directives; this evolution followed the growing scope and
differentiation of EC competencies. Both the SEA and the Maastricht
Treaty induced a new momentum in this development insofar as every
ministry nominated its own desk officers for European affairs
(‘Europareferent’). In August 1998 the ‘Ministry’ (Senator) for the
Interior of Bremen was the only Länder ministry without a European
policy desk officer.79 The main activities of such officers are centred
around the distribution among ministers of the European documentation
which enters their ministry from either the Bundesrat’s administration or
the liaison offices of the Länder in Brussels. As regards the co-operation
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between the ministries (interministerial co-ordination), the European
Affairs desk officers meet on an irregular basis in order to settle disputes
and to prepare the draft positions of their Land government at the upper
decision-making levels.
To co-ordinate European policy-making between the federal state and
the Länder more efficiently, every Land government nominated its own
European Affairs Commissioner (Europabeauftragter) or European
Affairs Delegate (Europabevollmächtigter), occupying a post either as a
minister or as a state-secretary. Such delegates act as a ‘bridge’ between
their Land and the other levels of European policy-making by representing their Land in the ‘Europe-Chamber’ of the Bundesrat (a special
institution for the co-ordination of the Bundesrat’s European policy) and
vis-à-vis the federal government. For this reason, most of these posts have
been located at the Representation of the Länder at the federal state level
in Bonn/Berlin.
As a response to the growing amount of EC legislation after the entry
into force of the SEA, the Länder opened information or liaison offices in
Brussels between 1985 and 1987; initially criticised by the federal government as instruments of an ‘auxiliary’ or ‘competitive foreign policy’
(‘Nebenaußenpolitik’),80 they quickly became a useful tool for the Länder
to secure and pass on information from the European Commission and
the German Permanent Representation during the decision-preparation
phase. The liaison offices have also proved useful as a tool for advancing
the specific interests of each individual Land vis-à-vis the European
Commission, especially with regard to the management of the ERDF and
to the settlement of disputes on state aid and the granting of subsidies
with the European Commission’s DG for Competition. Compared with
the Länder-Observer, the Länder offices have far more administrative
staff. In autumn 1997, there were 141 civil servants working in the offices
of which 90 belonged to the higher service.81 Finally, the creation of the
CoR also prompted the offices to assist their Länder representatives in the
preparation of the committee’s meetings.82
Based on the Act of Ratification of the SEA, the federal government
and the Länder agreed on a co-operation agreement which gradually
extended Länder rights of participation in terms of the extent to which
their powers and interests were affected by proposed EC legislation. The
agreement also officially allowed the participation of Länder representatives in the working groups of the Council of Ministers and the European
Commission. Building on these procedures at the Maastricht IGC, the
Länder went a step further and successfully sought entrance into the core
of the Council of Ministers as equal partners with the other Member
States. With the amendment of Article 203 (ex Article 146) ECT and the
revision of Article 23 of the German Basic Law, the Länder and the
Bundesrat achieved new and important instruments for a more effective
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and direct interest mediation in the Union. In fact, the new provisions of
the Basic Law opened the door of the Council of Ministers to the Länder
insofar as it allowed for the appointment of a Länder minister (or another
representative of equal rank) to represent the Federal Republic in the
Council in cases where the exclusive competencies of the Länder were
involved.
In clear contrast to the Bundestag, the Bundesrat adapted its institutional structure and instruments at a rather early stage of the European
integration process. The European Union Affairs Committee – EUAC
(Ausschuß für Fragen der Europäischen Union) – was established on 1
November 1993, though its general tasks and structure date back to 20
December 1957 when the Bundesrat created the first parliamentary
Committee for European Issues in the then EEC. Unlike in the Bundestag,
the members of the committee can be replaced by civil servants.83 The
EUAC normally holds a meeting every three weeks to prepare the decisions of the Bundesrat; if a decision must be made on an EU document
before the next Bundesrat plenary session is scheduled then the so-called
‘European or EU Chamber’ (Europa- or EU-Kammer) will be convened. If
operating, the chamber replaces and acts on behalf of the Bundesrat’s
plenary. As a general rule, the EUAC is always nominated as committeein-charge. It consequently exercises much more power in setting the
Bundesrat’s EC/EU agenda than its counterpart in the Bundestag. As
regards the scope of scrutiny, the federal government adopts a broad
interpretation of the concept of ‘EU proposals’ to be forwarded to the
Bundesrat. The latter receives virtually all documents concerning the
European Council and the Council of Ministers.84 Within the framework
of the third pillar (JHA) where the Länder have considerable legislative,
executive and operative powers, not only the proposals and documents of
the Council of Ministers, but also unofficial papers drawn up by other
Member States are transmitted to the Bundesrat.85
The obligations of the government vis-à-vis the Bundesrat are graded
depending on the matter and the competencies of the Länder. Where EC
or EU legislative proposals fall within the sole jurisdiction of the
Federation but where the interests of the Länder are also affected, the
federal government is required to take account of the opinion of the
Bundesrat when adopting its negotiating position. Where a proposal is
concerned essentially with the competencies of the Länder and their
administrations, the federal government is obliged to respect the views of
the Bundesrat. Concerning EC legislative proposals based on Article 308
(ex Article 235) ECT, the government must come to an agreement
(Einvernehmen) with the Bundesrat in instances where the latter’s
approval is required by domestic law. Consequently the government
cannot vote in favour of a proposal before the Bundesrat has given the
green light. Where exclusive competencies of the Länder are involved, the
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FRG is represented in the Council of Ministers by a minister of the Länder
nominated by the Bundesrat. Finally, Article 23 of the Basic Law rules
that laws transferring sovereign powers always require the consent of
both houses of parliament. More importantly and especially with regard
to EU action under the third pillar, Article 23 states that for ‘the establishment of the EU as well as amendments to its statutory foundations and
comparable regulations which amend or supplement the content of this
Basic Law or make such amendments or supplements possible’ a twothirds majority is needed in both houses.
What has been the experience with these innovations so far? As far as
the participation of Länder civil servants in the Council of Ministers’ and
the Commission’s working groups is concerned, Weber-Panariello
reported that in April 1994 250 Länder civil servants were nominated for
the Brussels-based working groups.86 This number steadily grew from 354
in 199587 to 450 in 1996. Since then, Knodt notes that the internal workload of the Länder has lead to a reduction in the number of Länder
representatives.88 Hence, for the 1999 presidency, the Länder appointed
officials for 314 working groups, of which 189 are attached to the
Commission and its comitology network, and the remaining 125 to the
Council of Ministers’ working groups. Accordingly, the Länder are
present in 38 per cent of the Council’s working groups. As regards the
implementation of the Co-operation Law of 1993,89 it seems to have functioned quite efficiently. During the 13th electoral term of the German
Bundestag (1994–98), the Bundesrat considered 746 EU documents of
which 124 were subject to resolutions covering qualified participation
rights of the Bundesrat.90 The latter asked the federal government to take
its view into account in the case of sixty-three EU proposals. In twentythree of these documents, the Bundesrat also called for the conduct of
negotiations to be transferred to a representative of the Länder.
Interestingly, the federal government accepted a decision of the Bundesrat
in 1995 which called for the transfer of responsibility for negotiations in
connection with all discussions surrounding ‘audio-visual media’,
although no specific EU proposal was under consideration by the
Bundesrat at the time. The wording of the Basic Law and its list of competencies would suggest a clear-cut distinction between ‘federal governmentrelated’ and ‘Länder-related’ policy areas. However, apart from media
policy where the federal government always transferred to the Bundesrat
the responsibility for negotiations in the Council of Ministers, we cannot
identify any other areas where a general rule is applicable. Hence, the
transfer of negotiation powers remains a matter of dispute on a case-bycase basis. On the other hand, it should be noted that of the twenty-six
decisions where the federal government initially doubted the Bundesrat’s
view of the applicability of §5–2 and §6–2 of the Co-operation Law, in
most of these cases it proved possible to reach agreement either through
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mutual compromise or by offering the Länder joint membership of the
German delegation to the Council of Ministers. With regard to EU legislative acts based on Article 306 (ex Article 235) ECT, the Bundesrat issued
twenty-two resolutions. One could have suggested that the Bundesrat
would adopt a rather restrictive view on the application of this article,
since it always appears to extend the EC’s scope of activity without
amending the Treaty. In fact, in the vast majority of its ‘235-resolutions’,
the Bundesrat agreed on the federal government’s line to adopt the legislative act under consideration. Conflict between the Bundesrat and the
federal government generally occurred on the application of Article 23(1)
of the Basic Law, i.e. on the transfer of sovereign powers. However, in
three of the four cases from 1994 to 1998 the dispute mainly focused on
the question of whether a simple or a two-thirds’ majority was necessary
to approve the ratification laws. Since the Bundesrat agreed on all of these
laws by unanimity, the matter was always solved without involving a legal
dispute.
Complying with European law: the challenge of bananas
The observed trends of institutional differentiation, specialisation and
segmentation spill over into the implementation area. Institutional proliferation from the preparation, making and implementation of decisions
stems from the fact that the decisive actors involved are the same in the
three phases of the EC/EU policy-cycle. A civil servant responsible for the
preparation and negotiation of a draft legislative act is also likely to draft
the implementation measure (‘Referentenentwurf’). These actors tend to
be oriented towards the first two stages of European decision-making and
are less sensitive to what comes after a given decision91: Civil servants
would rather act in political than judicial frameworks. However, as the
majority of them have studied law, they are aware that a potential dispute
between Germany and the Union can be settled in the Courts.
Accordingly, their orientation is focused on the early stages of the policycycle where they try to avoid conflicts which might later occur owing to
their own failure.
More than 90 per cent of all EC measures requiring further transposition into national law fall within the competence of the federal State.92 In
these cases, implementation measures are adopted by a law of the
Bundestag and the Bundesrat. In most of these cases, the legislator first
creates the legal basis for implementing measures through a special law on
the policy field concerned. Only after this law has entered into force can
special regulations be passed in order to fulfil the substantive terms of the
directive concerned. This process may involve considerable time lags,
especially when the Bundestag and the Bundesrat – when there are specific
Länder concerns – have to settle their dispute in the conciliation committee between the two chambers. As the EU moved beyond the peak of the
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‘internal market programme’ legislation,93 one could also assume that the
implementation problem became less serious than it had been in previous
periods.94 Obviously, it makes a difference whether the actors concerned
have to transpose 123 directives (as in 1992) or seventy-one (in 1995).
Moreover, given that the Länder are more deeply involved in decisionmaking on EC directives and recommendations than any other regional
entity in the Union, one could also assume a gradual evolution towards a
better implementation record in those areas where the Länder have to
transpose EC directives.
Table 5.4

Implementation record for Germany, 1991–2000

Year

EU average
implementation
record %

Germany:
Article 226 ECT
Letters of
Formal Notice

Germany:
Reasoned
Opinions

Germany:
Cases
referred to
the Court

Judgements
against
Germany

Article 234
ECT:
Germany

Article 234
ECT: EU 12

1991
1992
1993
1994
1995
1996
1997
1998
1999
2000

68.13
82.27
85.00
88.59
89.88
93.45
93.53
96.71
95.70
93.81

60
97
120
90
92
62
116
88
84
92

13
18
35
66
25
37
35
46
30
40

1
5
4
5
10
8
19
5
9
11

5
6
3
7
0
0
0
6
9
12

50
62
57
44
51
66
46
49
49
47

186
162
204
203
243
243
191
240
190
184

Sources: European Commission, Annual Reports on Monitoring the Application of
Community Law (1992–2001).

The information provided by Table 5.4 seems to confirm this line of
argument. Germany’s implementation rate steadily grew from 68 per cent
in 1991 towards nearly 97 per cent in 1998.95 However, implementing a
directive – notifying the Commission that the legal transposition of a piece
of EC legislation has been completed – does not automatically mean
adequate execution. Furthermore, it does not prevent the national courts
from clarifying whether and how far national case law has to be cleared
according to EC law: problems with EC compliance arise in Germany
where any law can be reviewed against the Constitution. German case law
has gradually accepted the ECJ’s theory of direct effect, the supremacy of
EC law and therefore the capacity of a norm of Community law to be
applied in domestic court proceedings and to overrule inconsistent norms
of national law in these events.96 However, the Constitutional Court
regards itself as having the right to review EC law against the fundamental rights laid down in the Basic Law.97 In this regard, the Constitutional
Court’s Maastricht judgement had a considerable impact, since it stressed
the court’s intention to review the respect, by EU institutions, of the limits
to their powers, and that this examination may also apply to individual
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EC acts. Hence, the ongoing litigation on the compatibility of parts of the
EC Banana Regulation98 with the Basic Law seems to indicate an attempt
by German courts to challenge the supremacy of EC law. It remains to be
seen if the Constitutional Court will decide against the general principles
of the Union which serve as one of most important tools for establishing
mutual trust between the Member States.
Conclusion: failing successfully?
In sum, both the constitutional patterns and the evolution of Germany’s
institutions dealing with European policy indicate an increasingly
complex system which is characterised by an ongoing trend towards institutional and political pluralism. This process goes hand in hand with a
segmentation of policy-making. Each ministry – both at the federal and
the Länder level – shapes European dossiers in its own way and on its own
account. The multi-level and multi-actor system clearly testifies a lack of
long-term-based policy approaches and strategic policy planning, projection and policy-making. The broader involvement of the federal
parliamentary chambers in EC/EU decision-making reflects the fundamental patterns of the governmental level (elements of segmentation and
fragmentation) without ‘parliamentarising’ German EU politics in a way
comparable to the Danish Folketing’s approach (see Chapter 4 in this
volume). In contrasting some of these characteristics, we can also observe
a recovery of the ‘Kanzlerdemokratie’99 marked by a high strategic planning input from the Chancellery in European affairs. Especially during the
IGCs, the power of the Chancellor to determine policy guidelines prevails
over the principle of ministerial responsibility. Hence, the moves towards
EMU and Political Union at Maastricht as well as the initiatives on flexibility and the partial communitarisation of the third pillar at Amsterdam
were strongly influenced by the Chancellor, acting closely with the French
President.
Major institutional and constitutional decisions significantly mobilise
the German political system. In this regard, the last two IGCs were also
stirred up by the German Länder which successfully asked for a firm
recognition of the subsidiarity principle in the EC Treaty, the creation of
the CoR and for direct participation of representatives of the Bundesrat in
the Council of Ministers when it deals with matters concerning exclusive
Länder competencies in Germany.
Apart from these developments which have amplified the complexity of
the German EU policy structure, party politics and coalition dynamics
have exacerbated the European policy-making style since the introduction
of the Maastricht Treaty. In this regard, the trend towards ‘institutional
pluralism’ in particular can also be explained by the fact that coalition
governments do not adopt a coherent approach in day-to-day policy-
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making during their term of office. Instead, they aim to define the broad
guidelines for the envisaged legislative term. But during this period, ministers have to balance the objectives of their political party on the one hand
and the need to find compromise positions with their coalition partners
on the other. Thus in the daily life of EC law-making, a minister may
sometimes prefer to adopt a policy approach which corresponds to his or
her party position and which may differ from that of the coalition partner
and vice-versa. The patterns of decentralisation and segmentation may
lead scholars to characterise the German system as unsuitable and as one
of the main causes of the relatively weak German stance in the daily life
of the Union.100 Some therefore propose the creation of a Ministry for
European Affairs or the assignment of a minister or state minister from
within the Chancellery to deal specifically with European matters. The
puzzle of German incongruity in the EU system begins, however, when
looking at the outcome of German EC/EU policy-making. In spite of all
the apparent competitive disadvantages, German politicians and civil
servants show a comparatively high success rate in defining the fundamentals of the Union in most treaty amendments and revisions. Not only
the principles of a social market economy and monetary stability but also
subsidiarity, the ‘parliamentarisation’ and the ‘regio-institutionalisation’
of the EU’s institutional–procedural system have been ‘exported’ into the
Union.
Any attempt to concentrate European policy planning and policymaking within the federal government and/or between the government
and its interlocutors (parliament, Länder, etc.) would interfere with the
basic feature of the German politico-institutional system, namely its
federal and decentralised structure, in institutional as well as in party
political terms. Moreover, given the flourishing of network-building in
European affairs across Brussels and Bonn/Berlin, it is far from clear that
a central policy-planning and co-ordination agency would automatically
lead to more consistent European strategies. Hence, one of the astonishing facts of the development of the Brussels-based and the German
problem-solving arenas is the growing movement towards decentralised
policy making at both levels of governance.
German EU politics face persistent patterns of interdependence – politically as well as economically. The institutional penetration of the German
political system by European integration is considerably high. In
exchange, the EU’s institutional structure and mechanisms correspond to
a considerable extent to the German arrangements. Bulmer defined this
process as an emerging congruency between the Union and Germany –
congruence with regard to the constitutional macro-structures, the
normative rules which shape the decision-making processes (packagedealing, decentralised decision-making, coalition-building), the long-term
policy programme (segmented, sectorised and sometimes even fragmented
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policy processes) and the substantive level (high-ranking policies and
policy contexts at the two governance levels),101 patterns of congruency
developed over time. Germany’s institutions have adapted to the multihierarchical and multi-centred structure in a rather effective way: they
have not merely reacted to European integration as one of its ‘subjects’,
rather they were and still are an important component of this structure.
Perspectives for the future: the shortcomings of centrality
What would be the consequences of creating a French-like central co-ordinating structure within the German system? The new body wherever it
was located (Chancellery, Foreign Ministry or in a separate ministry)
would be torn in two directions. One would be the improvement of
mutual information and of horizontal co-operation without any ambitions of shaping a single German position and a coherent strategy. Hence,
as in all collective organisations, internal communication could always be
improved, but the competition among the actors of the German administration would set clear limits, at least in most policy areas. Moreover,
there is no obvious, clear national interest which overarches sectorspecific policy ambitions. Furthermore, the very process of European
integration indicates that preference-building is not simply a matter of
unilateral power politics, but is in itself a substantial part of the cyclical
processes concerning politics and policies which move beyond the logic of
the nation state.
The alternative role of a central body would be that of achieving a
stronger vertical co-ordination backed by the highest political authority –
the Chancellery. Such an approach would open a new way of dealing with
EU affairs. However, given the deep-rooted features of the German
administration, it is likely that such a step would lead to interbureaucratic
fights – between and within ministries – which would spill over into the
political realm of coalition governments. The battles would presumably
reduce the mobilisation of civil servants and their day-to-day effectiveness
in dealing with the Union’s rolling agenda. Competition in political and
administrative terms would become endemic, and with substantial
authority, the Minister for European Affairs could become a ‘threat’ to
the key ministries. Consequently, the specific legitimising power of the
Chancellor would be needed in everyday life, according to her/his own
will, and not only on major bargaining occasions. Besides the issue of
internal competition for access to the Union, any conceivable permanent
hierarchy could not be more successful given the complexity of the EU
system. Whatever the abstract charm of organisational simplicity, such a
solution may simply not fit in the complex system that has evolved to steer
European integration.

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

Germany

2:02 pm

Page 141

141

Notes
1 I would like to thank Simon Bulmer, Beate Kohler-Koch, Carl Lankowski,
Klaus Suchanek and Albert Statz and the members of the Friedrich-EbertFoundation’s working group on European integration for their valuable
comments on the chapter.
2 See Peter J. Katzenstein (ed.), Tamed Power. Germany in Europe (Ithaca:
Cornell University Press, 1997).
3 See Simon Bulmer and William E. Paterson, ‘Germany in the European
Union: Gentle Giant or Emergent Leader?’, in: International Affairs, No.
1/1996, p. 10.
4 See Andrew Moravcsik, The Choice for Europe, Social Purpose and State
Power from Messina to Maastricht (London: UCL Press, 1998).
5 William E. Paterson, ‘Muß Europa Angst vor Deutschland haben?’, in:
Rudolf Hrbek (ed.), Der Vertrag von Maastricht in der wissenschaftlichen
Kontroverse (Baden-Baden: Nomos, 1993), p. 10.
6 See William E. Paterson, ‘Beyond Semi-Sovereignty: The New Germany in
the New Europe’, in: German Politics, No. 2/1996, p. 170.
7 See Jeff Anderson and John Goodman, ‘Mars or Minerva. A United Germany
in a Post-Cold War Europe’, in: Robert Keohane, Joseph Nye and Stanley
Hoffmann (eds), After the Cold War. International Institutions and State
Strategies in Europe 1989–1991 (Cambridge, Mass.: Harvard University
Press, 1993), pp. 23–24.
8 See Paterson, 1996, op. cit., p. 168.
9 On the characterisation of Germany after 1989 see Bulmer and Paterson,
1993, op. cit., pp. 9–31; and – with further references – Wolfgang Wessels,
‘Zentralmacht, Zivilmacht oder Ohnmacht? Zur deutschen Außen- und
Europapolitik nach 1989’, in: Peter Weilemann, Hanns Jürgen Küsters and
Günter Buchstab (eds), Macht und Zeitkritik. Festschrift für Hans-Peter
Schwarz zum 65. Geburtstag (Paderborn, München: F. Schöningh, 1999),
pp. 389–406.
10 See Rita Beuter, ‘Germany’, in: Finn Laursen and Sophie Vanhoonacker
(eds), The Intergovernmental Conference on Political Union (Maastricht:
EIPA, 1992); Andreas Maurer and Thomas Grunert, ‘Der Wandel in der
Europapolitik der Mitgliedstaaten’, in: Mathias Jopp, Andreas Maurer and
Heinrich Schneider (eds), Europapolitische Grundverständnisse im Wandel
(Bonn: Europa Union Verlag, 1998), pp. 213–300; Mathias Jopp, Andreas
Maurer and Otto Schmuck (eds), Die Europäische Union nach Amsterdam
(Bonn: Europa Union Verlag, 1998).
11 Katzenstein (ed.), 1997, op. cit., pp. 49–79.
12 See the coalition agreement of the CDU/CSU–FDP government of November
1994 and its paragraph on the ‘Guidelines of European Policy’.
13 See the coalition agreement between the SPD–GREENS government entitled
‘Aufbruch und Erneuerung – Deutschlands Weg ins 21. Jahrhundert’,
20 October 1998.
14 See Leon N. Lindberg and Stuart A. Scheingold, Europe’s Would-Be Polity.
Patterns of Change in the European Community (Englewood Cliffs, NJ:
Prentice-Hall, 1970).

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

142

2:02 pm

Page 142

Member States and the European Union

15 See Oskar Niedermayer, ‘Trends and Contrasts’, in: Oskar Niedermayer and
Richard Sinnot (eds), Public Opinion and Internationalized Governance
(Oxford: Oxford University Press, 1995), pp. 53–72; Oskar Niedermayer,
‘Die Entwicklung der öffentlichen Meinung in Europa’, in: Jopp, Maurer and
Schneider, 1998, op. cit., pp. 419–448.
16 See Niedermayer, 1995, op. cit., pp. 68–69.
17 See Helmut Kohl, ‘Die einigende Kraft des kulturellen Erbes im zusammenwachsenden Europa’, in: Bulletin des Presse- und Informationsamtes der
Bundesregierung, No. 29, 17 May 1992, p. 343.
18 See Andreas Maurer, ‘Der Wandel europapolitischer Grundorientierungen
nationaler Parteien in der Europäischen Union’, in: Jopp, Maurer and
Schneider, 1998, op. cit., pp. 301–364.
19 See Rita Beuter, ‘State Strategies after the End of the Cold War. The Case of
Germany’, No. 28/97 of the TKI Working Papers on European Integration
and Regime Formation, South Jutland University Centre, 1997.
20 See Peter Hort, ‘Die deutsche Europa-Politik wird ‘britischer’, Bonn stellt das
Integrationsmodell in Frage und orientiert sich mehr an Kosten und Nutzen’,
in: FAZ, 30 October 1997, S. 16.
21 Simon Bulmer and William E. Paterson, The Federal Republic of Germany
and the European Community (London: Allen & Unwin, 1987), p. 13.
22 See Dietrich Rometsch, ‘The Federal Republic of Germany’ in: Dietrich
Rometsch and Wolfgang Wessels (eds), The European Union and Member
States. Towards Institutional Fusion? (Manchester: Manchester University
Press, 1996), pp. 61–104.
23 See Jens Joachim Hesse (ed.), Politikverflechtung im föderativen Staat.
Studien zum Planungs- und Finanzierungsverbund zwischen Bund, Ländern
und Gemeinden (Baden-Baden: Nomos, 1978); Fritz Scharpf et al.,
Politikverflechtung. Theorie und Empirie des kooperativen Föderalismus in
der Bundesrepublik Deutschland (Kronberg/Ts.: Scriptor, 1976).
24 In addition, the German Central Bank acts as an autonomous institution.
25 See
Christoph
Sasse,
Regierungen,
Parlamente,
Ministerrat:
Entscheidungsprozesse in der Europäischen Gemeinschaft (Bonn: Europa
Union Verlag, 1975); Elfriede Regelsberger and Wolfgang Wessels,
‘Entscheidungsprozesse Bonner Europapolitik – Verwalten statt Gestalten?’,
in: Rudolf Hrbek and Wolfgang Wessels (eds), EG-Mitgliedschaft. Ein vitales
Interesse der Bundesrepublik Deutschland? (Bonn: Europa Union Verlag,
1984), pp. 469–499; Elfriede Regelsberger and Wolfgang Wessels (eds), The
Federal Republic of Germany and the European Community. The Presidency
and Beyond (Bonn: Europa Union Verlag, 1988); Josef Janning and Patrick
Meyer, ‘Deutsche Europapolitik – Vorschläge zur Effektivierung’, in: Werner
Weidenfeld (ed.), Deutsche Europapolitik. Optionen wirksamer
Interessenvertetung (Bonn: Europa Union Verlag, 1998), pp. 267–286.
26 See Judith Siwert-Probst, ‘Die klassischen außenpolitischen Institutionen’, in:
Wolf-Dieter Eberwein and Karl Kaiser (eds), Deutschlands neue
Außenpolitik, Bd. 4: Institutionen und Ressourcen (München: Oldenbourg,
1998), p. 15.
27 Fritz W. Scharpf, Games Real Actors Play: Actor-Centred Institutionalism in
Policy Research (Boulder, Co.: Westview Press, 1997).

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

Germany

2:02 pm

Page 143

143

28 Bulmer and Paterson, 1987, op. cit., p. 17.
29 Interview with a civil servant of the Ministry for Foreign affairs, 14 January
1999.
30 See Eckard Gaddum, Die deutsche Europapolitik in den 80er Jahren.
Interessen, Konflikte und Entscheidungen der Regierung Kohl
(Paderborn/München: F. Schöningh, 1994), p. 71.
31 See Article 65 of the German Basic Law.
32 The rules of procedure of the federal government define the Chancellor’s
Richtlinienkompetenz in §1 and §2.
33 See Wolfgang Wessels, ‘An Ever Closer Fusion? A Dynamic Macro-Political
View on Integration Processes’, in: Journal of Common Market Studies, No.
2/1997, pp. 267–299.
34 See Gaddum, 1994, op. cit., pp. 73–77.
35 On the concept of the ‘Europeanisation’ of domestic politics and institutions
see Andreas Maurer and Wolfgang Wessels, ‘The European Union Matters:
Structuring Self-Made Offers and Demands’, Chapter 2 in this volume and
Robert Ladrech, ‘Europeanization of Domestic Politics and Institutions. The
Case of France’, in: Journal of Common Market Studies, No. 1/1994, p. 68;
Klaus Goetz, ‘National Governance and European Integration.
Intergovernmental Relations in Germany’, in: Journal of Common Market
Studies, No. 1/1995, pp. 91–116; Wolfgang Wessels, ‘Institutions of the EU
System. Models of Explanation’, in: Dietrich Rometsch and Wolfgang
Wessels (eds), The European Union and Member States. Towards
Institutional Fusion? (Manchester: Manchester University Press 1996),
pp. 20–36; Caitríona Carter and Andrew Scott, ‘Legitimacy and Governance
beyond the European Nation State. Conceptualizing Governance in the
European Union’, in: European Law Review, No. 4/1998, pp. 437–445; Jarle
Trondal, ‘Integration through Participation – Introductionary Notes to the
Study of Administrative Integration’, in: European Integration online Papers
olymp.wu-wien.ac.at/eiop/allg/aktuell.htm, No. 14 April 1999; and
Christoph Knill and Dirk Lehmkuhl, ‘How Europe Matters. Different
Mechanisms of Europeanization’, in: European Integration online Papers,
No. 15 June 1999.
36 Chancellor Adenauer was responsible for Foreign and European policy.
37 See Jens Joachim Hesse and Klaus Goetz, ‘Early Administrative Adjustment
to the European Communities. The Case of the Federal Republic of
Germany’, in: Erk Volkmar Heyen (ed.), Jahrbuch der Europäischen
Verwaltungsgeschichte, No. 4 (Baden-Baden: Nomos, 1992), pp. 181–205.
38 See Daniel Koerfer, ‘Zankapfel Europapolitik. Der Kompetenzstreit zwischen
Auswärtigem Amt und Bundeswirtschaftsministerium 1957/58’, in:
Politische Vierteljahresschrift, No. 4/1988, pp. 553–568.
39 The creation of Council working groups is both a reaction to the
Commission’s policy in initiating new legislation and a mirror of the
Council’s activity with regard to the post-initiative stages in European decision making.
40 See Fiona Hayes-Renschaw and Helen Wallace, The Council of Ministers
(London: Macmillan, 1997); Wolfgang Wessels, ‘The EC Council: The
Community’s Decisionmaking Centre’, in: Robert O. Keohane and Stanley

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

144

41

42
43
44

45

46
47

48
49
50
51
52
53

54

55
56
57

2:02 pm

Page 144

Member States and the European Union
Hoffmann (eds), The New European Community, Decision-Making and
Institutional Change (Boulder, Co., San Francisco, Oxford: Westview Press,
1991), pp. 133–154.
On the initiative of Chancellor Adenauer, the first FRG Minister for Foreign
Affairs and the Minister for Economics concluded an agreement in 1958 on
the repartition of competencies in European Affairs: accordingly, the Foreign
Ministry only provided the speaker for the General Affairs Council. See
Organisationserlaß [Organisational Decree] des Bundeskanzlers, in: Bulletin
des Presse- und Informationsamtes der Bundesregierung, No. 203, 30
October 1957, p. 1864; Lisette Andreae and Karl Kaiser, ‘Die Außenpolitik
der Fachministerien’, in: Wolf-Dieter Eberwein and Karl Kaiser (eds),
Deutschlands neue Außenpolitik, Bd.4: Institutionen und Ressourcen
(München: Oldenbourg, 1999), pp. 29–46.
Bulmer and Paterson, 1987, op. cit., pp. 25–42.
See Regelsberger and Wessels, 1984, op. cit., pp. 480–481.
See John G. Ikenberry, ‘Conclusion. An Institutional Approach to American
Foreign Economic Policy’, in: John G. Ikenberry et al. (eds), The State and
American Foreign Economic Policy (Ithaca: Cornell University Press 1988),
p. 226; James G. March and Johan P. Olsen, Democratic Governance (New
York: Free Press, 1995), p. 27.
See Organisationserlaß des Bundeskanzlers, Bonn, 27 October 1998; and the
‘Vereinbarung zwischen dem Auswärtigen Amt und dem Bundesministerium
für Finanzen’, Bonn, 20 October 1998.
See Sasse, 1975, op. cit., p. 28.
See Kabinettsbeschluß [Cabinet Decision] vom 16. Dezember 1998 zur
Neuordnung der Kabinettsausschüsse, in: Bulletin des Presse- und
Informationsamtes der Bundesregierung, Nr. 81, 22 December 1998, pp.
987–988.
See Sasse, 1975, op. cit., p. 27.
See Note that the State Secretary of the Ministry for Environment Affairs was
nominated as permanent member of the committee in December 1998.
See Organisationserlaß des Bundeskanzlers, Bonn, 27 October 1998.
See Sasse et al., 1977, op. cit., p. 12.
See Bulmer and Paterson, 1987, op. cit., pp. 19–20.
This calculation is based on the data provided by the Union’s
Interinstitutional directory, Luxembourg, Office for Official Publications of
the EC, March 1998.
There are exceptions: COREPER II meetings with regard to the Councils on
ECOFIN, Budget, Finance and Tax policy are co-ordinated by the Ministry
of Finance. The same rule applies to the instructions for the German
COREPER II.
See Martin Westlake, The Council of the European Union (London:
Cartermill, 1995), p. 312.
The ratio between Council and working group meetings has nearly doubled
from 1/12.6 in 1958 towards 1/24.5 in 1995!
See Fiona Hayes-Renshaw and Helen Wallace, ‘Executive Power in the
European Union. The Functions and Limits of the Council of Ministers’, in:
Journal of European Public Policy, No. 2/1995, p. 562.

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

Germany

2:02 pm

Page 145

145

58 See Wessels, 1991, op. cit., pp. 133–154.
59 See Jan Beyers and Guido Dierickx, ‘The Working Groups of the European
Union: Supranational or Intergovernmental Negotiations?’, in: Journal of
Common Market Studies, No. 3/1998, pp. 289–317.
60 See Phillipe A. Weber-Panariello, Nationale Parlamente in der Europäischen
Union (Baden-Baden: Nomos, 1995), p. 198; on the term ‘Arbeitsparlament’
see Winfried Steffani, Parlamentarische und präsidentielle Demokratie,
Strukturelle Aspekte westlicher Demokratien (Opladen: Leske & Budrich,
1979), p. 77–79.
61 See Wolfgang Ismayr, Der Deutsche Bundestag. Funktionen –
Willensbildung – Reformansätze (Opladen: Leske & Budrich, 1992), p. 205;
and: Steffani, 1975, op. cit., p. 175.
62 See Ismayr, 1992, op. cit., p. 330.
63 See Phillipe A. Weber-Panariello, The Integration of Matters of Justice and
Home Affairs into Title VI of the TEU. A Step towards More Democracy?,
EUI Working Paper, RSC No. 95/32, Florence 1995, p. 69.
64 See on the ‘Integrations-Ältestenrat’ (Council of the Elders on Integration):
Uwe Leonardy, ‘Bundestag und Europäische Gemeinschaft. Notwendigkeit
und Umfeld eines EG-Ausschusses’, in: Zeitschrift für Parlamentsfragen, No.
4/1989, pp. 527–544; on the ‘Europa-Kommission’: Peter Mehl, Die EuropaKommission des Deutschen Bundestags. Eine neue Einrichtung
interparlamentarischer Zusammenarbeit (Kehl, Arlington: Engel, 1987); on
the ‘Sub-Committee on European Affairs of the Foreign Affairs Committee’:
Leonardy, 1989, op. cit. and Alwin Brück, ‘Europäische Integration und die
Entmachtung des Deutschen Bundestages’, in: Zeitschrift für
Parlamentsfragen, No. 2/1988, pp. 220–224; on the ‘EG-Ausschuß’:
Meinhard Hilf and Frank Burmeister, ‘The German Parliament and
European Integration’, in: Eivind Smith (ed.), National Parliaments as
Cornerstones of European integration (London, The Hague: Kluwer Law
International, 1996), pp. 67–75.
65 See Sekretariat des Ausschusses für die Angelegenheiten der Europäischen
Union: Der Ausschuß für die Angelegenheiten der EU (Bonn: Europa Union
Verlag, 1998), p. 6.
66 The Members of the EP are entitled only to propose subjects for discussion
and to give their opinions on issues of the agenda. Since they have an
observer status, they are not allowed to vote.
67 The plenary concerns itself solely with Commission proposals which are
submitted to it by the committee responsible together with a report and a
recommendation for a decision.
68 See Thomas Saalfeld, ‘The German Houses of Parliament and European
Integration’, in: Philip Norton (ed.): National Parliaments and the European
Union, Special Issue of the Journal of Legislative Studies, Vol. 1, No. 3/1995.
69 See Gesetz über die Zusammenarbeit von Bundesregierung und Deutschem
Bundestag in Angelegenheiten der Europäischen Union, 12 March 1993,
Bundesgesetzblatt, 1993, I, p. 311.
70 By the Minister of Finance’s reference made to the resolution, the German
Constitutional Court, in its Maastricht ruling, ‘constitutionalised’ this special
parliamentary scrutiny reserve.

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

146

2:02 pm

Page 146

Member States and the European Union

71 On COSAC and other forms of interparliamentary co-operation, see Andreas
Maurer, ‘National Parliaments’, in: Desmond Dinan (ed.), Encyclopaedia of
the European Union (Boulder, Co.: Lynne Rienner, 1998).
72 See Raimund Schütz, ‘Europaweite Freizügigkeit ohne demokratische
Kontrolle? Überwachung der Schengen II-Konvention durch die nationalen
Parlamente’, in: Archiv des Öffentlichen Rechts, No. 4/1995, pp. 509–548;
Andreas Maurer and Jörg Monar, ‘Parlamentarische Kontrolle und Innere
Sicherheit im Prozeß der Europäisierung’, in: Hans-Jürgen Lange (ed.),
Kontinuitäten und Brüche – Staat, Demokratie und Innere Sicherheit in
Deutschland (Opladen: Leske & Budrich, 1999).
73 See Innenausschuß des Deutschen Bundestages: Ausschußdrucksache 13/47,
adopted on 6 March 1996.
74 Rudolf Hrbek, ‘The Effects of EU Integration on German Federalism’, in:
Charlie Jeffery (ed.), Recasting German Federalism. The Legacies of
Unification (London: Pinter, 1999), p. 218.
75 This procedure was based on an exchange of letters between the Chancellor
and the President of the Conference of Minister-Presidents in 1979.
76 See Elisabeth Dette-Koch, ‘Die Rolle des Länderbeobachters im Rahmen der
Mitwirkung der Länder an der Europäischen Integration’, in: Thüringische
Verwaltungsblätter, 1997, pp. 169–175. The Länder-Observer is based in
the Permanent Representation but with a separate entry – symbolism
matters!
77 See Günter Jaspert, ‘Der Bundesrat und die europäische Integration’, in: Aus
Politik und Zeitgeschichte, No. 12/1982, pp. 24–26; Fritz Stöger, Aufgaben
und Tätigkeit des Beobachters der Länder bei den Europäischen
Gemeinschaften, unpublished paper, Speyer 1987, p 6.
78 See Stöger, 1987, op. cit., p. 4.
79 See Christoph Schönberg, ‘Europabeauftragte in den deutschen
Bundesländern’, in: Die öffentliche Verwaltung, No. 16/1998, pp. 665–672.
80 Ottokar Hahn, ‘EG-Engagement der Länder. Lobbyismus oder
Nebenaußenpolitik?, in: Rudolf Hrbek and Uwe Thaysen (eds), Die
Deutschen Länder und die Europäischen Gemeinschaften, Referate und
Diskussionsbeiträge eines Symposiums der Deutschen Verlinigung für
Parlaments fragen am 20.–21. Juni 1986 in Stuttgart, Baden-Baden, 1986,
pp. 105–110.
81 See Hahn, 1986, op. cit., pp. 105–110.
82 See Lorenza Badiello, ‘Regional Offices in Brussels: Lobbying from the
Inside’, in: Paul-Henry Claeys et al. (eds), Lobbying, Pluralism and European
Integration (Brussels: Editions Interuniversitaires, 1998), p. 333.
83 The chairman of the Committee is elected for one year (in general from 1
November to 31 October) by the Bundesrat’s plenary, after consulting the
EUAC.
84 See the full list in section I of the Agreement between the Federation and the
Länder of 29 October 1993.
85 In practice, the Secretary-General instructs the office of the EUAC to prepare
the relevant dossiers. The office therefore selects the proposals which might
be of interest to the Länder and prepares them for deliberation in the
Bundesrat. Each Land and each specialised Committee can request the exam-

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

Germany

86
87

88

89

90
91

92
93
94

95

96

97
98

99

2:03 pm

Page 147

147

ination of further documents. When the EUAC or another committee recommends an opinion on a given proposal, the issue is put on the plenary’s
agenda for consideration. In practice, the plenary votes on the recommendations for an opinion prepared by the committee concerned. Debates on a
recommendation are rather unusual.
See Weber-Panariello, 1995, op. cit., p. 288.
See Rometsch, 1996, op. cit., p. 90; for July 1995 see Rometsch and Wessels,
1996, op. cit., p. 85, see also Rudolf Hrbek in Charlie Jeffery, (eds),
Recasting German Federalism: The Legacies of Unification (London: Pinter,
1999), p. 224.
See Michèle Knodt, ‘Auswärtiges Handeln der Deutschen Länder’, in: WolfDieter Eberwein and Karl Kaiser, Deutschlands neue Außenpolitk, Bd.4:
Institutionen und Ressourcen (München: Oldenbourg, 1999), p. 158.
See Gesetz über die Zusammenarbeit von Bund und Ländern in
Angelegenheiten
der
Europäischen
Union,
12
March
1993,
Bundesgesetzblatt 1993 I, p. 313.
See Sekretariat des Bundesrates, Qualifizierte Mitwirkung des Bundesrates in
Angelegenheiten der Europäischen Union, Bonn, 31 December 1998.
See Klaus Winkel, ‘Die Umsetzung von EG-Richtlinien in deutsches Recht
unter besonderer Berücksichtigung der Erfahrungen in der Praxis’, in:
Zeitschrift für Gesetzgebung, No. 2/1997, p. 118.
Ibid., p. 116.
In 1992, the Council passed 123 directives; by contrast, the EC adopted only
seventy-nine directives in 1994, and seventy-one in 1995.
See Winkel, 1997, op. cit.; and Martin Gellermann, ‘Beeinflussung des
bundesdeutschen Rechts durch Richtlinien der EG’, in: Deutsches
Verwaltungsblatt, No. 9/1995, pp. 482–493.
Note that even the 1998 rate of 96.71 per cent means that Germany is for the
first time above the EU average of 95.7 per cent and therefore went from
10th in 1998 (together with France) to 5th (behind Denmark, Spain, Finland
and Sweden).
See Bruno de Witte, ‘Direct Effect, Supremacy and the Nature of the Legal
Order’, in: Paul Craig and Craínne de Burca (eds), The Evolution of EU Law
(Oxford: Oxford University Press, 1999), pp. 177–213, with further references to earlier works on this issue.
See the so-called ‘Solange’- (‘As long as’) – judgements of 1974, BVerfGE 37,
271; BverfGE 73, 339.
See European Community Regulation No. 404/93, 13 February 1993 on the
common organisation of the market in bananas, Official Journal of the
European Communities, 1993, No. L 47. There is a vast amount of literature
on the pending case. See, for example, Reich, ‘Judge-made “Europe à la
carte”, Some Remarks on Recent Conflicts between European and German
Constitutional Law provoked by the Banana Litigation’, in: European
Journal of International Law, No. 2/1996, p. 103; Manfred Zuleeg,
‘Bananen und Grundrechte – Anlaß zum Konflikt zwischen europäischer und
deutscher Gerichtsbarkeit’, in: Neue Juristische Wochenschrift, No. 11/1997,
pp. 1201–1210.
For the term, see Karlheinz Niclauss, Kanzlerdemokratie. Bonner

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

2:03 pm

Page 148

148

Member States and the European Union

Regierungspraxis von Konrad Adenauer bis Helmut Kohl (Stuttgart: W.
Kohlhammer, 1988).
100 See Simon Bulmer, Charlie Jeffery and William E. Paterson, ‘Deutschlands
Europäische Diplomatie. Die Entwicklung des regionalen Milieus’, in:
Werner Weidenfeld (ed.), Deutsche Europapolitik. Optionen wirksamer
Interessenvertretung (Bonn: Europa Union Verlag, 1998), pp. 11–102; Josef
Janning and Patrick Meyer, ‘Deutsche Europapolitik – Vorschläge zur
Effektivierung’, in: Werher Weidenfeld (ed.), Deutsche Europapolitik
Optionen Wirksamer Interessenvertretung (Bonn: Europa Union Verlag,
1998), pp. 267–286.
101 See Simon Bulmer, ‘Shaping the Rules? The Constitutive Politics of the
European Union and German Power’, in: Peter J. Katzenstein (ed.), Tamed
Power. Germany in Europe (Ithaca: Cornell University Press, 1997), pp. 49–79.
Select bibliography
The text (English translation) of the constitution of Germany can be found at the
University of Richmond’s constitution finder at http://confinder.richmond.edu/.
Further sources on government and parliament of Germany can be found at
Government www.bundesregierung.de or at Parliament: http://www.bundestag.de.
Bulmer, Simon (1997) ‘Shaping the Rules? The Constitutive Politics of the
European Union and German power’, in: Peter J. Katzenstein (ed.), Tamed
Power. Germany in Europe (Ithaca: Cornell University Press).
Bulmer, Simon and Paterson, William E. (1996) ‘Germany in the European Union.
Gentle Giant or Emergent Leader?’, in: International Affairs, No. 1/1996.
Eberwein, Wolf-Dieter and Kaiser, Karl (eds) (1998) Deutschlands neue
Außenpolitik, Bd. 4: Institutionen und Ressourcen (München: Oldenbourg).
Gaddum, Eckard (1994) Die deutsche Europapolitik in den 80er Jahren.
Interessen, Konflikte und Entscheidungen der Regierung Kohl (Paderborn/
München: F. Schöningh).
Goetz, Klaus (1995) ‘National Governance and European Integration.
Intergovernmental Relations in Germany’, in: Journal of Common Market
Studies, No. 1/1995.
Hilf, Meinhard and Burmeister, Frank (1999) ‘The German Parliament and
European Integration’, in: Charlie Jeffery (ed.), Recasting German Federalism.
The Legacies of Unification (London: Pinter).
Ismayr, Wolfgang (1992) Der Deutsche Bundestag. Funktionen – Willensbildung
– Reformansätze (Opladen: Leske & Budrich).
Katzenstein, Peter J. (ed.) (1997) Tamed Power. Germany in Europe (Ithaca:
Cornell University Press).
Paterson, William E. (1996) ‘Beyond Semi-Sovereignty. The New Germany in the
New Europe’, in: German Politics, No. 2/1996.
Rometsch, Dietrich and Wessels, Wolfgang (eds), The European Union and
Member States. Towards Institutional Fusion? (Manchester: Manchester
University Press, 1996).
Saalfeld, Thomas (1995) ‘The German Houses of Parliament and European

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

2444Ch5

3/12/02

Germany

2:03 pm

Page 149

149

Integration’, in: Philip Norton (ed.), National Parliaments and the European
Union, Special Issue of the Journal of Legislative Studies, Vol. 1, No. 3/1995.
Smith, Eivind (ed.) (1996) National Parliaments as Cornerstones of European
Integration (London/The Hague: Kluwer, 1996).

Andreas Maurer - 9781526137364
Downloaded from manchesterhive.com at 01/20/2022 10:26:19PM
via free access

