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The United Kingdom:
between political controversy and
administrative efficiency

Introduction: once a latecomer always a latecomer?

European integration has represented one of the most fundamental chal-
lenges for politics in the United Kingdom since 1945. Integration has
highlighted the problems of, and possibilities for, the re-orientation of
foreign policy as part of the United Kingdom’s post-war descent from world
power status. The ‘Monnet method’ of supranational integration raised
constitutional concerns for a state which had elevated territorial integrity
and parliamentary sovereignty to key normative principles of its institu-
tional order.1 Integration has at different times divided the main political
parties internally as well as being a source of division between them, from
the ratification of accession right through to the present. Levels of public
support for integration have been among the lowest of all Member States.
And yet the business of preparing, making and implementing European
policy has been characterised by considerable efficiency at the official level. 

For the United Kingdom as for the other Member States the result has
been a pattern of ‘fusion’: ‘trends of merging public resources at several
state levels, leading to increasing complexity, a lack of transparency and
difficulties in reversing the development’.2 However, this fusion has not
led to a homogenisation of patterns of European policy-making within the
Member States. The British approach remains distinctive. Its political and
legal institutions are outside the continental mainstream, and its European
policy discourse remains distinctive. But that is not to say that there has
been no impact of EU membership. The UK constitution is in the process
of undergoing major reform as part of the Blair government’s political
agenda of modernisation. European integration is among the stimuli for
this change.

Political context
The United Kingdom was not a founder member of the European
Communities. Neither of the two main political parties was prepared to
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engage with European organisations that went beyond intergovernmental
forms of co-operation. Under the Conservative Macmillan government a
policy change took place, resulting in the decision to apply in 1961 for
membership of the Communities. This decision was contested within the
government and opposed by many in the Labour Party. Following the
1963 rejection of the British application by President de Gaulle, the
Wilson Labour government made a renewed application in 1967 which
met the same fate. Following de Gaulle’s retirement in 1969 the interna-
tional climate for UK accession improved and it was the incoming Heath
Conservative government which was able to agree terms of entry. Once
terms had been finalised, the Heath government faced the task of securing
the passage of the accession agreement (the European Communities Bill)
in Parliament. The government had to contend with a significant group of
dissenting MPs within its own party; out of a highly contested situation
the internal party factionalism on integration developed that has persisted
in various forms to the present.

Based on a lack of political consensus, EU membership has been
dogged by two other factors. First, no real vision has been presented by
successive British governments of what form European integration should
take, there has been much greater clarity on what was not wanted from
integration.3 In consequence, a persistent feature of the United Kingdom’s
relationship has been one of ‘backing into integration’ out of fear of isola-
tion, with other states taking the initiative. UK (prime) ministers have
been seriously lacking in ‘the vision thing’ where European policy has
been concerned – Mrs Thatcher’s support in the early 1980s for the Single
Market Programme was a notable exception.4 Beyond that – and prior to
the 1997 Blair government – proposals for strengthening integration have
been of a pragmatic nature. Second, successive UK governments have had
to contend with an acquis communautaire that did not reflect British
interests most notably the principles of the CAP and the EC budgetary
arrangements. These substantive policy issues could rally parliamentary
opposition to the Union in the same way as miscellaneous threats to sover-
eignty. European integration has been a ‘poisoned chalice’ for all
governments, from Heath to Major. Whether the Blair government is able
to avoid the same fate will depend on how it handles the policy of British
participation in the single currency.

If we examine governmental priorities and attitudes towards the last
three exercises in treaty reform we are able to capture the first of the two
problems. In 1985 the SEM White Paper was adopted at Milan and the
IGC was set up that led to the SEA. The position of Mrs Thatcher’s
Conservative government was one of support for the SEM: a policy which
she could regard as market liberalisation of the kind she advanced domes-
tically. Her government was much more reserved about the SEA,
especially the institutional reforms. 
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The strategy in the negotiations leading to the Maastricht Treaty was
not radically different, although much more complex owing to greater
intrusion of domestic political divisions. Mrs Thatcher was deeply
concerned by German unification but did not draw the conclusion that it
should act as a spur to deeper integration. She made clear her opposition
to monetary union in 1990, a position which was fully in line with her
more sceptical policy on the Union in the late 1980s, as outlined in Bruges
in 1988. Her negative position on EMU was one of the factors which led
to a leadership challenge against her in the Conservative Party and culmi-
nated in her replacement in December 1990 by John Major. The new
prime minister’s effort to put ‘Britain at the heart of Europe’ was compro-
mised by the presence of key figures in his Cabinet who were opposed to
deeper integration. Two key integrationist advances in the Maastricht
Treaty – EMU and the Social Chapter – were subject to British opt-outs.
Concerned about the loss of national sovereignty, the Major government
was one of the key advocates of subsidiarity being introduced as a guiding
principle in the Maastricht Treaty. A notable exception to this position
was the British initiative to strengthen the powers of the ECJ so that it
could fine states which flouted EC law. Increased powers for the EP and
greater use of QMV were not among the government’s wishes but were
regarded as a necessary part of the Maastricht ‘deal’. The subsequent rati-
fication of the Treaty brought the government, re-elected in April 1992
with a much reduced majority, to the brink of defeat.

With Major still in power, and a vocal group of rebellious Eurosceptic
backbenchers, the British government played a rather obstructionist role
in the IGC preparing what became the Amsterdam Treaty. The break-
down of relations with EU partners over the handling of the outbreak of
‘mad cow’ disease (CJD) entrenched positions further. The government’s
policy was largely defensive, for instance in blocking increased use of
QMV and further powers for the EP. In those areas where it made initia-
tives, they were largely to limit, or roll back, supranational powers, for
example in its proposals to limit the powers of the ECJ. The IGC
effectively ground to a halt as partner states hoped for a change of govern-
ment at the May 1997 British general election. The incoming Labour
government of Tony Blair proved more flexible: accepting, inter alia,
more QMV, increased powers for the EP and signing up to the Social
Chapter.5

As can be seen from the above episodes the United Kingdom has been
a somewhat reluctant participant in these three exercises in EU constitu-
tional revision. The Blair government’s wish to play a much more positive
role in integration has been borne out to some degree, as in proposals for
a European defence identity. However, non-participation in the single
currency places the United Kingdom on the sidelines of the EU’s key inte-
grationist programme.
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What are the key European policy priorities of the Blair government?
The two specific manifesto commitments were:

• To hold a referendum on participation in the single currency
• To lead reform of the Union.6

The latter of these refers to a range of proposals, including: rapid comple-
tion of the single market; a high priority for enlargement of the Union to
CEE countries and Cyprus, with accompanying institutional reforms;
reform of the CAP and of the Common Fisheries Policy; greater openness
and democracy in EU institutions and support for a proportional voting
system in national elections to the EP; retention of the veto on matters of
national interest but extension of QMV in a limited number of areas; and
signing up to the Social Chapter.7

Having proved more flexible in the IGC than its predecessor,
Chancellor Gordon Brown in late 1997 set out the conditions under
which the government would recommend joining the single currency. It
then made progress towards putting its other commitments into action
during the Presidency. The overall position of the Labour government
remains one of commitment to a Union composed of sovereign states but
it is more prepared to see the Union as an ‘opportunity structure’ than
Major’s government. 

Constitutional context
The principal characteristics of the British political system are as follows:

• Until summer 1999 it was a unitary state; it is now an asymmetrically
devolved one (i.e. there is limited devolved power in England, and the
powers devolved to Scotland and Wales differ from one another).

• It is a constitutional monarchy, with the formal seat of power residing
in the Queen in parliament (parliamentary sovereignty).

• Parliamentary sovereignty embodies the principle that the government-
in-parliament has the ultimate power to make or unmake any law (i.e.
no law can bind a successor parliament).

• There is no formal, written constitution and no British Constitutional
Court vetting parliamentary legislation or acting as a check on govern-
ment.

• The English legal tradition (common law) differs from that of conti-
nental Europe.

• The rules of the Westminster electoral system tend to ensure single-
party majoritarian government.

• The institutional structure of the state encourages the conduct of adver-
sarial politics in Westminster between government and opposition
parties.

• The Prime Minister has considerable potential power resources, and
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can call upon the centralised machinery of Whitehall, co-ordinated
through the Cabinet Office, to reinforce leadership.

• The direct involvement of the state in economic governance is relatively
limited by comparative European standards.

• The civil service is well qualified, under pressure to be efficient, and
theoretically neutral (i.e. subservient to the objectives of whatever
party is in power).

• State power has traditionally been concentrated on central government,
with local government having a weak position.

• The United Kingdom nevertheless comprises different national identi-
ties (Scots, Welsh, etc.) as well as the complex situation in Northern
Ireland.

• Finally, the constitutional order – of England in particular – has
evolved peacefully over many centuries, with no breach of territorial or
constitutional integrity.

This constitutional order has been stable for much of the post-war period.
However, the Labour government embarked on several major reform
exercises, which we discuss at the end of the chapter.

The national policy-cycle: a Rolls Royce machinery with erratic
politicians at the wheel? 

The conduct of the United Kingdom’s European policy is dependent on
the politicians at the head of government being able to put the machinery
of government to effective use (Figure 17.1). The latter has sometimes
been regarded as a very smooth, ‘Rolls Royce’ operation. At times,
however, this Rolls Royce has been described as having a lunatic at the
wheel, as dogmatic political positions have been adopted on the substance
of European policy. The latter situation has been most likely to occur
when ‘parliamentary arithmetic’ makes the House of Commons a key veto
point in the formulation of European policy. Thus, we have argued that
two broad patterns of European policy conduct can be identified in the
United Kingdom.8 Under circumstances of a small parliamentary major-
ity, we argued that continued British sensitivity to issues of sovereignty
could result in issues of European policy being handled in a highly
symbolic, rhetoricised manner and following the logic of adversarial
parliamentary politics. However, we also argued that much European
policy did not trigger these sovereignty concerns and was consequently
conducted at a more technical level. 

We do not wish to depart from that analysis, which we feel offers a valid
explanation for the bulk of the period of UK membership since 1973. But
we do need to point out the very special circumstances enjoyed by the Blair
government. It was elected in 1997 with a majority of 179 seats.
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Figure 17.1 The national level of European decision-making – United Kingdom
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Furthermore, generational turnover among Labour MPs reduced the
number of Eurosceptics in the party. Hence the government had a
commanding majority and it is unlikely that parliamentary veto points will
play a major part in the formulation of European policy. This situation is a
big departure from the circumstances prevailing for the Major government,
revealed most dramatically in his difficulties in securing the ratification of
the Maastricht Treaty but evident also in a range of other issues, including
the domestic handling of relations with the Union over CJD.9

What is the contemporary machinery for the making and controlling of
European policy?10 The principal institutional link between national poli-
tics and the Union is through the national governments, which are often
seen as occupying the role of ‘gatekeepers’. This designation derives from
their central institutional role at the intersection of national and European
decision-making. British central government comprises different levels, of
course, and it is important to be alert to these in what follows. Thus, the
growth of the European Council since 1975 has brought with it a major
involvement on the part of heads of government. The ministerial level is
extremely active in the various formations of the Council of Ministers.
The civil service is active in the preparation and implementation of policy.
It is also involved at the European decision-making stage by supporting
the appropriate national minister or through participation in COREPER
and related committees and working groups. The involvement of civil
servants in EU negotiations may occur in the form of the Whitehall-based
officials. Equally, the role of the UK Permanent Representation in Brussels
(UKREP) must be considered. Finally, civil servants and ministers have an
involvement in transposing Community law into national law where this
is necessary. Implementation and application of EC law is a separate task
which falls to central government; central government agencies;11 local
authorities (and, post-devolution, to devolved authorities in Scotland,
Wales); and – depending on the peace process – in Northern Ireland.

There are two apparently contradictory patterns evident in the manage-
ment of British European policy. One is a pattern of centralisation. Its
centripetal features find expression in: 

• the co-ordination of European policy by the Cabinet Office European
Secretariat (COES, whose origins date back to the 1960s);12

• co-ordination at political level by a ministerial sub-committee on
Europe, whose origins date back to the original application for
membership;

• the growth of prime ministerial involvement, especially following the
creation of the European Council in 1975; 

• a strong information-sharing value within the British civil service.

The other trend is more centrifugal, and can be seen in other features,
such as:
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• the problems of co-ordinating the sheer volume of business that
emanates from the Union;

• the emergence of ‘mini-hubs’ for co-ordination: in the Foreign and
Commonwealth Office (FCO) for the CFSP, in the Home Office for
JHA, and in the Treasury for EMU; 

• the tensions which may develop between devolved executives and
central government in London.

Hitherto – and certainly when compared with other Member States –
the centripetal dynamics have prevailed. However, much business does
not necessitate government-wide co-ordination, and this work is carried
out in a more decentralised way.

The role of the Prime Minister
The Prime Minister has many policy areas beyond the Union to attend to.
However, important tasks include dealing with the Union in the run-up to
regular European Council sessions, regular EU items on the agenda of
Cabinet meetings, and frequent bilateral summits with EU counterparts.
In comparative terms the Prime Minister has considerable power
resources. They may be used in connection with European policy under
two particular sets of circumstance: where European policy is contested
within Parliament and perhaps also in the Cabinet; and where a European
policy initiative is pursued. The former situation led John Major
(1990–97) to expend much effort on European policy, e.g. in finding a
negotiating line on Maastricht or in trying subsequently to agree a policy
(of keeping options open) on UK participation in EMU. Given the parlia-
mentary salience of European policy for most of the period since 1973, the
Prime Minister must have good antennae for picking up signals from the
political environment. The latter situation was more typical of Heath
(1970–73), who made accession a government priority. It is also worth
noting that prime ministers have considerable scope for limiting the
discussion of policy in areas that they wish to keep as a domaine réservé.
Participants in her cabinets have noted that this practice was used by Mrs
Thatcher to restrict discussion of European policy.13 The Prime Minister’s
staff in 10 Downing Street will provide support for this European policy
business but the principal adviser on European policy is the head of the
COES. 

The role of departmental ministers
By comparison with the Prime Minister, the involvement of several
departmental ministers is more continuous, since it is neither dependent
on the relatively infrequent meetings of the European Council nor on the
fluctuating political salience of European policy issues. The Foreign
Secretary, the Minister of Agriculture and the Chancellor of the
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Exchequer are particularly affected in this way, with annual meetings of
‘their’ Council of Ministers formation into double figures. The key minis-
ters are those in the ministerial sub-committee, known as (E(DOP)) under
the Blair government and as (OPD(E)) under Major. The formal reporting
structure of this sub-committee is via the Foreign Secretary, as Chair, to
the full Ministerial Committee on Defence and Overseas Policy (DOP)
but, more usually, direct to the Cabinet itself, where there is a regular EU
agenda item.

The European dimension of ministerial work has not been an ‘easy
ride’ for several of the incumbents. Among the casualties of senior office
on European policy-related grounds have been: Michael Heseltine/Leon
Brittan (1986), Nigel Lawson (1989), Nicholas Ridley (1990) and Sir
Geoffrey Howe (1990) under Mrs Thatcher and Norman Lamont under
Major. These upheavals normally arose from contested views on
European policy on the part of individual politicians.

Civil service departments
The lions’ share of European policy is conducted at the specialist level
within the individual ministries. Moreover, all departments now have EU
business, from the Ministry of Agriculture Fisheries and Food (MAFF,
since 2001 DEFRA) – arguably the most ‘Europeanised’ ministry – to the
more peripheral Ministry of Defence and the Department of Culture,
Media and Sport. The key players, however, are the FCO, the Department
of Trade and Industry (DTI), MAFF and the Treasury. Our attention is
focused initially on the policy- and decision-making stages, that is to say,
on the period up to formal decision-making in the EU institutions.

The decision to integrate EC affairs into the existing organisational
structure of the ministries was taken in summer 1971 when, following a
review of other countries’ systems, Prime Minister Heath decided that
there would be no Ministry for Europe but, rather, all ministries should
‘think and act European’.14 Co-ordination was entrusted to the Cabinet
Office’s European Secretariat, which was considered to be a more neutral
agency than the FCO for bringing together the wide spectrum of ministe-
rial views, since the latter’s expertise lay in diplomatic matters. The COES
is staffed by some nine senior staff who are seconded from those
ministries which are most affected by EC matters but the head is always
from a home department – counter-balancing the FCO appointment of the
Permanent Representative in Brussels. It acts ‘as a clearing house for the
dossiers that go to ministers as well as providing guidance for depart-
ments on others’.15 Its co-ordinating role comes to the fore when
Whitehall-wide negotiations are under way, such as for IGC negotiations
or enlargement. In co-ordination there is a strong norm that policy should
be agreed early and thereafter the whole of Whitehall should ‘sing from
the same hymn-sheet’. The secretariat’s tasks also include the preparation
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of negotiating tactics: a task facilitated by a Friday meeting of relevant
ministries, attended by the Permanent Representative. The head of the
European Secretariat is particularly influential in co-ordinating govern-
mental policy and, in addition, briefs the prime minister prior to sessions
of the European Council. Staff from the COES chair official level commit-
tees: EQO, comprising senior officials (formerly known as EQS), and
EQO at middle-ranking level. The former meets infrequently but the latter
often, although the meetings are often ad hoc. The members of these
committees are part of an EQ network, among whom key papers on
European policy are distributed. Special sub-committees may be set up
separately from these two, for example to co-ordinate on IGCs or enlarge-
ment. It is also worth noting that there is a separate lawyers’ network
within central government, chaired by the Cabinet Office Legal Adviser,
who is located in the Treasury Solicitor’s Department. It has its own
committee, known as EQO(L) and meets frequently, chiefly to co-ordi-
nate on legal advice or on EU litigation.

For the purposes of cross-national comparison, it should be pointed out
that the Cabinet Office is the part of the government responsible for
putting into practice the principle of collective cabinet responsibility. It
functions in an anticipatory mode; it does not have to contend with intra-
coalition negotiations; nor does it expect to devote large parts of its time
to solving crises which have already reached the Cabinet, since its role is
to pre-empt them. These characteristics set it apart from most of its coun-
terparts elsewhere in the Union.

The FCO plays a more technical kind of co-ordinating role. It shadows
most policy areas and leads on institutional developments and CFSP in its
EU Departments. It is formally responsible for UKREP in Brussels. It also
assumes a greater role in policy co-ordination when the United Kingdom
holds the Presidency, and will set up a special Department for about eight-
een months. In 1999 it absorbed bilateral relations with European
partners into its EU command structure.

Other ministries have had to accommodate the European dimension in a
significant manner. MAFF/DEFRA is a prime example because of the
extent to which national agricultural policy is integrated into the CAP.
Already in 1982 it was estimated that some 200 MAFF officials travelled to
Brussels each month.16 The DTI’s responsibilities within the Union are
extensive and include the majority of the Single Market Programme, trade,
regional policy and research and technology policy. Under the Blair
government a Minister for Trade and Competitiveness in Europe was
appointed – Lord Simon, formerly Chief Executive of BP. His responsibili-
ties include the DTI’s European Directorate as well as responsibility for the
Euro Preparations Unit, which is located in the Treasury. The Treasury
itself is a key ministry, including responsibility for budgetary policy and
monetary union. Its strict budgetary rules have an impact on all Whitehall
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departments which have responsibility for programmes spending resources
for the EC budget.17 The Home Office has become a more significant
player in European policy with the growth of JHA co-operation. 

The Scottish, Welsh and Northern Ireland Offices also warrant
comment, for they have often been neglected in studies of European
policy-making in the government. Prior to devolution in summer 1999, at
which point their roles changed, they had a twofold responsibility. On the
one hand, they represented their particular territorial interests at the
policy-making stage, whether at ministerial or administrative level. On the
other hand, they supervised policy implementation in their own territo-
ries. For instance, the existence of the separate Scottish legal system often
necessitates different implementing legislation from the rest of the
country. In Scotland and Wales devolved executives took on these func-
tions from July 1999. At the time of writing the peace process in Northern
Ireland had not made sufficient progress for a similar planned develop-
ment to take effect there.

Other agencies
All these departments and ministers are engaged in the preparation of
policy. There will be consultation of other agencies outside the depart-
mental structure of government as the need arises. The Bank of England
is an obvious case in point in respect of EMU. It was granted autonomy
by Chancellor Gordon Brown in 1997; however, this decision was
presented much more as a decision designed to facilitate a sound mone-
tary policy. The move does, of course, have implications for joining the
single currency. UK competition agencies are consulted on European
competition policy, for instance; the Health and Safety Executive (HSE)
on EU legislation in that domain; the Civil Aviation Authority (CAA) on
air transport liberalisation policy; and so on. Customs and Excise and the
Inland Revenue, two agencies responsible to Treasury ministries, have a
significant involvement in European policy.

The role of UKREP
UKREP is a key component of European policy-making. It acts as an intel-
ligence-gathering body, keeping ministries briefed on developments in the
supranational institutions. But its involvement becomes more critical in
the decision-making stage, where the Ambassador, the Deputy Permanent
Representative and other officials undertake key preparatory work with
their counterparts in the Council hierarchy, pending formal ministerial
approval. UKREP has generally had a staffing level of some fifty senior
officials: one of the larger Permanent Representations in Brussels and
drawn from ministries across Whitehall. As already noted, the Permanent
Representative returns to Whitehall on Fridays to discuss the tactics and
strategy of British policy at a Cabinet Office meeting with interested
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ministries. This regular participation in Whitehall’s European policy-
making is indicative of the latter’s centralised nature. The involvement of
the UK government in negotiations has been summarised well by Peter
Pooley, formerly the senior MAFF official in UKREP: ‘[T]he British are
more predictable. They are very well briefed, they are very articulate, it’s
very easy to get hold of and understand their point of view. It’s relatively
more difficult to change it.’18 This last comment highlights the fact that a
highly co-ordinated European policy such as the United Kingdom’s may
bring inflexibility in negotiations within the Union. This situation – a
product of the institutional characteristics of EU policy-making within the
United Kingdom – may be compounded by the adversarial norms which
British politicians bring with them to the Council and the European
Council that do not emphasise the more consensus-building dynamics in
the EU intergovernmental institutions.

Developments post-Maastricht
Maastricht-related developments in EU policy-making have been of much
less significance than for certain other states, such as Germany. There has
been no fundamental re-arrangement of the government machinery. The
principal change has been the reinforcement of three subsidiary co-ordi-
nation hubs under the umbrella of the COES machinery.

On EMU, both in the IGC negotiations leading to Maastricht and
thereafter, the Treasury has served as a co-ordinating ‘mini-hub’. Under
the Conservatives contacts were with the Bank of England at a technical
level and between the Chancellor and the Prime Minister at the political
level (owing to the sensitivity of the issue within the government). Under
Labour the DTI was brought in rather more, with the need for British
industry and commerce to prepare for the Euro even without UK partici-
pation. The creation of an EMU Preparations Unit within the Treasury
has been the main institutional change. On JHA co-operation the Home
Office has taken on the role of ‘mini-hub’, reflecting the fact that the UK
representative on the K4 Committee is from that Department. Other
ministries and agencies involved include the Lord Chancellor’s
Department (i.e. the law officers) and Customs and Excise. The staffing
compliment of the Home Office has grown considerably in order to deal
with JHA business. On CFSP the existing ‘mini-hub’ around the FCO has
been reinforced somewhat, with the Ministry of Defence becoming more
involved with the advent of negotiations on security and defence policy.
Beyond these developments there has been no fundamental change,
although there has been some adjustment to parliamentary procedures.

Regions and other sub-national actors
The involvement of central government administration in Scotland, Wales
and Northern Ireland pre-devolution has been outlined above. In England
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central government has the so-called ‘government offices’ in the regions,
such as the English North-West, and their creation was partly stimulated
by the Union, notably the growth of the Structural Funds. Prior to
summer 1999 there have been no directly elected assemblies above the
level of local authorities, but regional governance is becoming an increas-
ingly significant development across the United Kingdom.

Parliament and policy-making
The role of parliament in shaping British European policy has three
aspects. First, the House of Commons is recognised as a ‘talk’ parliament
rather than as a ‘work’ parliament. It is not especially attuned to the influ-
ential scrutiny of proposals emanating from the Commission. Secondly,
the government’s institutional origins lie in its majority in the House.
Ministers thus need to be conscious of those EU developments which
might encounter serious criticism within the House. As already indicated,
this anticipatory function becomes even more critical when the govern-
ment-in-office holds only a small majority. The third aspect is the work of
the House of Lords, where business tends to be oriented towards detailed
scrutiny. The focal point of the work of the House of Commons lies in
oral reports, debates and questions relating to the Union. In the first cate-
gory fall, for example, the reports made by the Prime Minister following
a meeting of the European Council. Parliamentary questions may be asked
of ministers or the prime minister on European matters, although it would
be difficult to attribute any significance to these upon the ultimate pattern
of negotiations in the Council of Ministers. The European Scrutiny
Committee monitors proposals from Brussels and decides whether fuller
debate is necessary, normally in one of three European Standing
Committees established for the debate of different domains of EC legisla-
tion. However, such standing committees rarely capture public attention
and party discipline generally ensures a fairly smooth passage.
Commission documents have to be deposited with the committees within
forty-eight hours of their formal receipt by the government and the lead
department is expected to submit an Explanatory Memorandum as the
government’s evidence to Parliament within ten days. Amongst the weak-
nesses of the scrutiny system are pressure on timing, and problems
discussing proposals before they are formalised. JHA and CFSP business
was excluded until reform in November 1998.

A further means of control is an agreement with the government that
no minister should agree to legislation in the Council if the scrutiny
committee has not been consulted: the so-called ‘scrutiny reserve’ power,
from which JHA and CFSP business were also excluded until November
1998. The 1998 reforms were part of the Labour government’s parlia-
mentary modernisation programme, pursued by the House’s
Modernisation Committee.
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The work of the House of Lords is conducted in the Select Committee
on the European Communities. This (1998–99 session) comprised six sub-
committees according to policy area. The Committee’s reports are
thorough and highly regarded in the United Kingdom and elsewhere in the
Union. Parliamentary control over EC legislation was for many years far
from perfect; indeed, it was not until 1989 that the House of Commons
Scrutiny Committee was permitted (i.e. by government) to look at
anything other than formal EC proposals. Thus the SEA could not be
considered prior to ratification, nor could the work of the IGC in which
it had been negotiated. The Maastricht Treaty has certainly contributed to
the pressure for reform of parliamentary procedures on EU business but it
was as part of Labour’s manifesto commitment to reform that momentum
gathered pace in 1998.

Policy implementation
It has become the convention to describe the United Kingdom as a
combative negotiator in the Council of Ministers but a good performer in
terms of the subsequent implementation of EC law. One explanation for
the latter has been civil service centralisation and efficiency. Moreover,
there are in the United Kingdom no institutional features discriminating
against EC legislation; as it has been pointed out, administrators may not
even be aware of the origins of the legislation.19 Indeed, the importance of
the administrative context may be developed further; the centralised
nature of the UK administration may contribute to the positive perform-
ance. By contrast, a federal state may create longer chains of command.
But arguably as important is the culture embedded in the British public
administration. Although the British administrative machinery is not
populated by staff with a legal training, there is nevertheless a strong
assumption that laws are made to be put into practice.

Transposition and compliance
In the previous section we suggested that the United Kingdom’s adminis-
trative structures tend to ensure the positive implementation of EC
obligations. Of course, the transposition of Community legislation is but
one form of compliance. Breaches of Community law may occur through
transgressions of directly effective Treaty provisions, such as the rules on
free movement. Or Community rules can be implemented, but incorrectly
applied by the relevant national agencies. In this way, there are no
straightforward indicators of how well the United Kingdom complies with
its obligations. That said, we can point to some indicators:

• In terms of direct actions brought before the ECJ for failure to fulfil
obligations, forty-one cases were brought against the United Kingdom
between 1973 and 1998. This compares with 225 cases against
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Belgium, 122 against Germany, 185 against France and a massive 355
against Italy.

• Few cases make it all the way to the ECJ. The majority of cases are
resolved after the Commission has sent a Member State a letter of
formal notice (the first stage in bringing infringement proceedings
under Article 226 (ex Article 169) ECT. Between March 1998 and
March 1999, twenty-one letters of formal notice were sent to the
United Kingdom (compared with thirty to Belgium, thirty-one to
Germany, fifty-two to France and forty-three to Italy) for alleged
breaches of SEM rules.

• As regards implementation of SEM directives (in terms of the
Commission’s Single Market Scoreboard), the United Kingdom has a
higher implementation rate than Belgium, France and Italy, but a
poorer performance compared with Germany.

Approached with appropriate caution, it is evident from the above that
the United Kingdom appears to have a good compliance record. However,
it is important to stress that much of the life of EC law can be found in
the use made of EC law arguments by litigants before their national
courts. The statistics above give no indication of the qualitative signifi-
cance of EC law within the national legal orders.

EC law in the UK courts
It is evident from previous sections that UK membership has resulted in
institutional adaptation and evolution within the domestic administrative
order. Adaptation and evolution within the national legal order is a more
complex question. In its early jurisprudence, the ECJ itself made clear that
national legal orders were to provide the structures, processes and reme-
dies for the enforcement of Community law rights. It has, however,
moved from such a position of complete procedural autonomy to recog-
nise that features of the national legal orders may create barriers to the
effective protection of Community law rights. In this way, while there has
been no harmonisation of legal orders in institutional and procedural
terms, national impediments to the effective protection of EC rights have
been removed. Two UK cases are significant in this respect. In Marshall
II, a national limitation on the amount of compensation to be paid for a
breach of the Equal Treatment Directive was found by the ECJ to prevent
the effective protection of EC rights.20 In Factortame I, the House of
Lords, following a preliminary ruling from the ECJ,21 set aside a national
constitutional rule preventing the granting of interim relief against the
Crown. Perhaps the most important intrusion into the national legal
orders has been the ECJ’s creation of the doctrine of state liability for
breaches of Community obligations. In the United Kingdom, the possibil-
ity for obtaining damages against the Crown for public wrongs has
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historically been very limited. But as a result of the ECJ’s Brasserie du
Pêcheur/Factortame ruling,22 the English courts have awarded compensa-
tion to Spanish fishermen who suffered loss as a consequence of the
United Kingdom’s discriminatory system for the registration of fishing
vessels.

Developments in the availability of remedies are a visible manifestation
of the impact of EC law in the United Kingdom. Less visible is the more
routine use of EC law arguments in the UK courts. It is clear that litigants
may seek to use arguments derived from EC law to supplant or even
replace domestic legal discourse. The use of EC law in the national courts
has been enhanced in the public law sphere by a distinct legal evolution in
the form of the ‘application for judicial review’. The accompanying liber-
alisation of the rules of locus standi together with an enhanced ability to
seek the remedy of a ‘declaration’ have been harnessed by individual liti-
gants and pressure groups to seek declarations that public bodies have
acted contrary to Community law. The impact of EC law upon the United
Kingdom cannot, therefore, be traced back to simple moments of Treaty
revision like the Maastricht or Amsterdam treaties. Rather, the dynamics
of change are driven by a mixture of developments within the broader
Community legal order; changes within the domestic legal arena; and the
unpredictable flow of litigation in national courts.

Closing the door to the ECJ?
One means by which we might test the willingness of UK courts to engage
with and accept EC law is to consider the use of the preliminary ruling
procedure under Article 234 (ex Article 177) ECT. Although eagerness in
seeking rulings from the ECJ may be considered to be indicative of a will-
ingness to accept EC law, the converse is not necessarily true. Indeed as
integration proceeds, national courts should feel themselves able to
correctly apply EC law without the need for a ruling. Comparison
between different Member States is difficult not least because of the differ-
ences in date of accession. By 1998, courts or tribunals in the United
Kingdom had sought 269 preliminary rulings. Of these, twenty-three were
sought by the highest civil court (the House of Lords) and ten by the
English Court of Appeal.23 The remaining 236 rulings were sought by
lower courts or tribunals. By comparison, French courts have sought 594
rulings, Italian courts 581 rulings, while the German courts have sought
1,113 rulings. Even taking accession dates into account it is evident that
the UK courts do not make as much use of the Article 234 ECT procedure
as their EU partners. It has been suggested that lower courts use references
to the ECJ as part of a strategy of judicial empowerment, while the higher
courts may seek to restrict the use of references. It is true that the English
Court of Appeal attempted to establish a restrictive approach to the use
of references in the 1970s, but there is evidence that these guidelines have
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not been followed subsequently. Indeed, the English courts seem well
aware of the advantages in seeking a ruling at an early stage if this is
appropriate.

EC law and the UK constitution
At first sight it may seem paradoxical that a state like the United
Kingdom, whose constitutional order is premised upon a dualist approach
to international law coupled with a strong principle of parliamentary
sovereignty, does not evidence strong conflicts between national and EC
law. This paradox may seem more acute when one thinks of the difficul-
ties encountered in France and Germany. That is not to say that reception
of Community law is unproblematic – rather that the courts have gener-
ally sought to avoid conflicts.24 As Craig has noted, UK courts have
accepted their obligations under Community law using a number of tech-
niques:

• By reasoning from national constitutional law itself, fulfilment of EC
obligations can be viewed as an expression of the will of Parliament as
expressed in the European Communities Act which gives effect to UK
membership.

• Interpretative techniques can be used to avoid conflicts – although
some judges have cautioned against distorting the language of UK
statutes.

• In Factortame I, the House of Lords accepted the functional logic of the
ECJ in the sense that the UK court set aside a national rule which
prevented the effective protection of Community law rights.

That the English courts have accepted the functional rationale of the
ECJ – i.e. the effectiveness justification for giving effect to Community
law – does not necessarily imply that the courts accept the more norma-
tive rationale of the ECJ. Another way in which the constitution shapes
UK membership concerns the whole process of negotiating and giving
effect to international treaties in the first place. The United Kingdom,
unlike its EU partners, does not possess a codified Constitution but rather
a set of constitutional practices and constitutional norms deriving from a
variety of sources. The power to negotiate and ratify treaties is an exer-
cise of the royal prerogative; a power which is vested in the Executive and
carried out in practice by government ministers. Parliament has no formal
role in the ratification of treaties leading to the paradox that while
Parliament has sought to increase its supervision of the Executive in the
day-to-day decision making process of the Union, it has little power to
supervise the Executive as regards the ratification of treaties. As a matter
of constitutional practice under the so-called ‘Ponsonby Rule’, the texts of
treaties are laid before Parliament for at least twenty-one days prior to
ratification, and this will normally prompt a debate on the treaty.
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Nonetheless, Parliament has only the possibility of expressing disapproval
of the treaty (with no direct consequences) or more significantly of using
a debate to force a motion of no confidence in the government (with the
hope of precipitating a change in government). While the Executive may
be responsible for the negotiation and ratification of treaties, any changes
in the national legal position as a consequence of such treaties can be
brought about only through an Act of Parliament. There is, therefore,
potential for the Executive to ratify a treaty but for parliament to fail to
enact laws to provide for the obligations contained in a treaty. This would
itself amount to a violation of the Vienna Convention on the Law of
Treaties. Therefore, it is normal practice for the required legislation to
pass through parliament in advance of treaty ratification by the Executive. 

The United Kingdom’s relationship with the Union is regulated through
the European Communities Act 1972, and with each treaty revision,
amendment has been made to the Act. However, the Bill to give effect to
the Maastricht Treaty created an opportunity for political battles both
within and between the main UK political parties.25 In short, the Bill to
amend the 1972 Act became the subject of wrecking amendments
proposed by Eurosceptic Conservative MPs and by the then Labour
Opposition seeking to inflict damage on an increasingly beleaguered
Conservative Administration. After the then Conservative government
made approval of its Maastricht negotiations a matter of confidence in the
government, the necessary resolution was passed, and the Bill was ulti-
mately enacted as law.

Once the Act came into force, attempts to block the Maastricht Treaty
continued through resort to the courts. It follows from the principle of the
sovereignty of Parliament that the UK courts cannot call into question the
validity of an Act of Parliament. Thus, challenge was brought by Lord
Rees-Mogg to the executive act of ratification of the Maastricht Treaty,26

rather than to the validity of the European Communities (Amendment)
Act itself. This challenge, however, failed. The legal action met the same
fate as the 1971 challenge to the United Kingdom’s decision to accede to
the European Communities in the first place,27 namely a reassertion of the
distinct constitutional roles played by the Executive and the Judiciary. In
short, the English courts do not have the ability to seek to enforce national
democratic approval of the foreign policy acts of the Executive. In the
absence of strong parliamentary controls over the Executive in this field,
the result is a relatively poor set of constitutional controls when compared
to the United Kingdom’s European partners.

Legal fusion?
To talk of ‘legal fusion’ in the EU context is to court controversy. It is
undoubtedly true that UK membership of the Union has had consequences
for national legal orders in terms both of the acceptance of the doctrinal
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jurisprudence of the ECJ and the incorporation of the material law of the
Treaties and secondary legislation. But this is not the same as legal conver-
gence or legal fusion. National laws and institutions may remain tightly
coupled to social processes within the nation state.28 While national insti-
tutions can adapt to accept rather than repel Community law, this is not
the same as assuming the convergence of legal orders. In any event, we live
in a world of greater complexity than the simple interaction of
Community and national law. Globalisation forces can create new diver-
gences. Thus, while the legal order of the United Kingdom may be fused
to that of the Union, this relationship is one of mutual influence, adapta-
tion and evolution.

Conclusion: moving towards the continental mainstream?

The argument thus far has been that the United Kingdom has an efficient
machinery at official level, but one which has been at times subject to
doctrinaire political positions, especially when parliamentary veto points
have been in play. The Labour government elected in 1997 and re-elected
in 2001, however, has called into question this interpretation. It has done
so in two respects. It has adopted a more pro-European policy, exempli-
fied by Blair’s constructive European policy and engagement with fellow
Centre-Left governments in the Union, a situation already clear at the EU
level with agreement on the Amsterdam Treaty. Domestically, the absence
of parliamentary veto points was clear with the smooth ratification of the
treaty. It is chiefly the government’s equivocation on joining the single
currency that harks back to the United Kingdom’s ambiguous stance of
earlier periods. However, at the same time domestic constitutional
reforms may call into question the existing efficient machinery. To
examine this aspect we need to focus on the constitutional agenda of the
government and its interaction with EU policy-making.

Perspectives for the future
The Labour government came to power in 1997 with an extensive
commitment to constitutional reform.29 Many of the proposed reforms
have a European policy dimension, although the stimuli for them were
principally domestic. Once fully operationalised, the making and imple-
mentation of European policy will have undergone fundamental change as
part of reform UK politics. The proposals (status in brackets) include:

• Scottish and Welsh devolution (legislation enacted, elections to the new
bodies in May 1999; powers transferred to assemblies/executives on 1
July 1999).

• The creation of a power-sharing executive in Northern Ireland as part
of the peace process (legislation enacted and assembly elected but
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executive’s creation is contingent on the political situation including
decommissioning of paramilitaries’ weapons).

• A directly elected London mayor to head a new Greater London
Authority (GLA) and the creation of regional development agencies
and (indirectly elected) regional assemblies in England (in progress).

• Introduction of proportional representation election systems for the
devolved assemblies and the EP (all used in 1999) and a referendum
on whether to reform the electoral system for Westminster (not yet
scheduled).

• Incorporation of the Convention of Human Rights (enacted). 
• Independence for the Bank of England (enacted).
• Modernisation of the House of Commons (in progress – proposals and

White Paper, with reforms on European business mentioned above).30

• Reform of the House of Lords (legislation on first stage in session
1998–99).

• The promise of a freedom of information bill (draft bill introduced for
consultation in spring 1999).

These are major changes. They will have a transformative impact on
the UK political system generally and the making of European policy
specifically. Their full ramifications cannot be judged at the time of
writing. What is clear on a general level, however, is that the United
Kingdom’s constitutional order is moving much closer to the continental
mainstream. Coalition government, such as in Scotland, will become less
unusual in the United Kingdom. Multi-level governance is now a political
feature, and the Union may come to be seen as one level of government
among several. EU and foreign policy are retained powers of the UK
government but policies such as agriculture, the environment and regional
development are devolved, so relations between the devolved executives
and London may become politicised over European policy. The presence
of a minority Labour administration in Wales and a Labour–Liberal
Democrat coalition in Scotland reduces the scope for political clashes with
London of the kind more likely had the Scottish National Party (SNP)
taken power in Edinburgh. Nevertheless, there will be domestic tensions
over European policy where policy issues have a territorial dimension, and
the smooth administrative machinery may even be weakened, as devolved
executives serve different political masters. The United Kingdom’s good
record on implementation may be challenged now that some legislation is
to be implemented by devolved authorities rather than purely in
Westminster.

It is difficult to judge exactly where all these developments will lead:
the politics and public administration of European policy in the United
Kingdom are both ‘in play’ as the country enters the new millennium.
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