
Introduction

As a result of the IGC 1996/97, the member governments of the Union signed in
Amsterdam, in June 1997, the Treaty which partially reformed the Maastricht
Treaty. All those who linked the outcome of the review conference with the
construction of a democratically organised European polity, or even regarded it
as an opportunity for a more or less permanent clarification of the physiognomy
of the Union, have no real grounds for celebration as realism, in the end, seems
to have had its way. Indeed, the changes introduced by the new Treaty, if
anything, failed to deliver the much-needed clarification of the properties of the
system towards more familiar models of governance and political organisation.
It is probably fair to suggest that the outcome of the prolonged negotiations
that led to the AMT, as well as the nature of the new Treaty itself, relates to
the well-known French saying, plus ça change, plus c’est la même chose. As the
Economist put it, the Amsterdam Summit ‘produced more of a mouse than a
mountain’.1 Or, as the Guardian reported: ‘Europe is much the same this week as
it was last week.’2

The AMT represented the third formal reform of the original Treaties of
Paris (1951) and Rome (1957). Compared, however, with the two intervening
revisions, namely the SEA (1986) and the TEU (1992), it will most likely go
down in the history of European treaty reform as the ‘unnecessary Treaty’ or the
‘uncourageous’ one, since none of the major issues in its political agenda were
really touched upon. Contrary to the two earlier treaty-amending processes, the
AMT is characterised by a generalised lack of vision as to the political and con-
stitutional future of a Union about to embark on further enlargements. Perhaps
that was the reason behind the rather uncontroversial process of its ratification,
at least as compared with the TEU, which allowed the Treaty to come into force
on 1 May 1999.
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The IGC 1996/97
From the outset, the review conference was greeted with mixed feelings:
some member states showed extreme caution, others thought it was too soon
to engage themselves in a process of reforming Maastricht, while others were
hesitant to disturb an already delicate balance brought about by the TEU. The
IGC opened its workings on 29 March 1996 in the north Italian city of Turin
under the auspices of the Italian Presidency, followed by the Irish and then the
Dutch Presidencies, while the Dublin European Summit of October 1996,
known also as Dublin I, stipulated that the Conference should be concluded at
the Amsterdam European Summit of June 1997. The reform process evolved via
no less than forty meetings at the level of the representatives of Foreign Affairs
Ministers, sixteen meetings of the Ministers, and five Summits of the heads of
state and government.

Although there is no doubt that important issues were indeed at stake
during the reform process given the prospects for further EU enlargement, it
would be even more accurate to note that what was not formally discussed in the
context of the IGC, intentionally or not, proved to be more significant, or even
consequential, for the future development of the Union. The adequacy of the
Maastricht provisions on Economic and Monetary Union (EMU) by 1999 in
relation to questions of economic and social cohesion, and the prospects for a
well-thought-out reform of the central institutions in relation to questions of
democratic legitimacy are good cases in point, and so are the extension of Euro-
pean citizenship rights, the need to bring national parliaments closer to the
European legislative process, as well as the problem regarding the allocation of
competences among different levels of governance. With the benefit of a poste-
riori knowledge, however, the fact that the IGC did not discuss EMU, consider-
ing that the Maastricht decisions in that regard were final, could be considered
a wise choice, although the same cannot be said for the remaining set of prob-
lems that were confronting the internal political organisation of the Union.
Instead, such issues formed part of a hidden political agenda concerning, inter
alia, the future of the European welfare state system, the economic costs of east-
ward enlargement, the social and political integration of European citizens,
questions of institutional equity, efficiency and legitimacy, as well as issues of
interinstitutional accommodation, to mention only a few.

Moreover, the rationale behind Art. N TEU had also to do with the need to
take stock of the CFSP in general and the role of the Western European Union
(WEU) in particular, a delicate subject upon which there was disagreement
during the twin IGCs of 1990/91. As the agenda of the IGC was expanding
rapidly, almost Summit after Summit, the December 1993 Brussels European
Council decided that the Conference should expand its agenda to include such
issues as the size of the Commission and the weighting of votes in the Council,
while the Corfu European Council opened the issue of QMV. In general, the
TEU came for re-negotiation in accordance with the procedural pattern that
forms part of the acquis communautaire. More specifically, the IGC 1996/97 was
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based on the following combination of Treaty articles and Declarations attached
to the Treaty:3

● The fifth case of Art. B TEU which states that ‘with a view to considering,
through the procedure referred to in Art. N(2), to what extent the policies
and forms of co-operation introduced by this Treaty may need to be revised
with the aim of ensuring the effectiveness of the mechanisms and the insti-
tutions of the Community’.

● The eighth paragraph of Art. 189b EC, through which the co-decision pro-
cedure may be extended.

● Arts I.4 paras 6 and I.10, which provide for the revision of those articles
dealing with the CFSP.

● The attachments to Declarations 1 and 16.4

Following Wessels, the following four options seemed feasible during the review
conference: implementing Maastricht; reforming Maastricht; renationalising
Maastricht; and abandoning Maastricht.5 Essentially, this clarification of the
available options for European treaty reform was a task assigned to an ad hoc
group of representatives of the Foreign Affairs Ministers of the member states,
which was set up following a decision by the June 1994 Corfu European Coun-
cil,6 and became known as the ‘Reflection Group’. The Group was mandated to
contribute to the review process, functioning as it were as a forum for discus-
sion, thus reflecting upon and elaborating, but not negotiating, issues and
options to be included in the IGC agenda. Chaired by Westendorp, the then
Spanish Secretary of State for the European Communities, the Group presented
its findings in two documents, the Interim Report of August 1995,7 and the Final
Report of December 1995.8

The reports of the Reflection Group

The Final Report was submitted to the December 1995 Madrid European
Council.9 In it, the Group had defined its tasks as being the improvement of the
workings of the Union, and the expansion of the capabilities of the Union to
enable it to rise to both internal and external challenges (including the new
rounds of enlargement towards the countries of Central and Eastern Europe
(CEE)). The Final Report was structured around three dimensions, namely
flexibility, efficiency and democracy.

‘Flexibility’ or ‘variable geometry’ or ‘enhanced co-operation’ or else
As discussed in Chapter 2, Schmitter had suggested an institutional transfor-
mation of the Union which he termed ‘condominio’.10 This form of governance
is based, in his words, on ‘a variation in both the territorial and the functional
constituencies’, and in our view draws heavily on Mitranian functionalism, save
for the fact that Schmitter’s approach is influenced by the ‘end of history’ thesis,
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rather than the by then not clearly defined ‘end of ideology’ thesis. More impor-
tantly perhaps, Schmitter’s integrative outcome also represents a reversal of the
Mitranian logic to integration, in the sense that ‘function follows form’ (see
Chapter 1). Notwithstanding the theoretical discussion of the Union as a con-
dominio-type organisation, and despite the fact that ‘flexibility’ or ‘enhanced
co-operation’ between the member states has been hailed as a major opera-
tional principle of the Union, clarifying such concepts within the latter’s multi-
level and plurifunctional system of governance has time and again proved
problematic. These principles involve some ‘variable geometry’ practices such
as those of the EMS/Exchange Rate Mechanism (ERM) arrangements in the
1970s, the Shengen Agreement before the AMT, and the Eureka programme.
The Final Report was quick to point out, however, that such an outcome could
be perceived only as a temporary arrangement and that it would not lead to a
‘Europe à la carte’ or similar forms of functional integration. Flexibility might
have become all the more important as an organising principle of European
governance in view of 1999, when the final stage of EMU commenced. Were
this type of organisation to prevail, ceteris paribus, a pattern of differentiated
participation in integration schemes, albeit for the medium term, would
emerge. EU members would find themselves split into different groups accord-
ing to each other’s domestic or other priorities. Some of them would not adopt
certain policies; others would not participate in the EMU arrangements, or
would remain outside the WEU, especially in the eventuality of the latter
emerging as the military branch of the Union, and so on. The above scenario
would only strengthen the intergovernmental features of the general system,
giving it a strong confederal bearing, and thus bringing it closer to a Europe of
‘concentric circles’.

Moreover, the debate on flexibility, in either the workings of the Reflection
Group or the meetings of the IGC per se, and the desire of the original members
of the Community and the Commission to include the principle in the revised
Treaty in the form of an article, draws an analogy with the inclusion of sub-
sidiarity in the TEU and the legalistic debate that surrounded its introduction.11

The rationale for the inclusion of a flexibility clause in the AMT was threefold:
first, as a reaction to the observed behaviour of certain member states and
the rights of opting-out that have been granted to them; second, owing to the
unwillingness of some member states and the inability of others to attain the
qualification criteria for entry in the third stage of EMU; and third, owing to
the urgent need to take into account the institutional accommodation of the
EU’s eastward enlargement, given that the latter would create a Union too large
and too heterogeneous to act in unison. On the other hand, flexibility entailed
a strong dose of political realism, particularly concerning the hidden agenda
of convergence, economic or otherwise. The dilemma that emerged in the
IGC 1996/97 was between a pragmatic (rational), a normative (radical), and a
mixed approach. Table 3.1 summarises the alternatives that were open to the
member states.
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Table 3.1 A typology of European constitutional choice

Approach

Properties Pragmatic Normative Mixed

End result Confederation Federation Confederal
consociation

Modus operandi Flexibility/ Demos formation Controlled pluralism
effeciency

Locus of sovereignty State rule Civic rule Consensus elite
government

Central arrangement Constitutions Constitution Constitutional
engineering

Flexibility was finally included in the new Treaty, though in a way that pre-
cludes the creation of a Europe à la carte by introducing scores of strict condi-
tions. In particular, Art. 1 of the general clauses to be inserted as a new Title in
the AMT reads thus:12

Member states which intend to establish closer cooperation between them may
make use of the institutions, procedures and mechanisms laid down in the Treaties
provided that the cooperation aims at the furthering of the objectives of the Union
and the protection and servicing of its interests, respects the principles of the
Treaties and the single institutional framework of the Union, is only used as a last
resort . . . concerns at least a majority of the member states, does not affect the
acquis communautaire, does not affect the competencies, rights, obligations and
interests of the member states which do not participate therein, is open to all
member states . . . [and] is authorised by the Council .

In addition, Art. 2 states that the new flexible arrangements will be governed
by the same decision-making rules as in the TEU/EC adjusted accordingly for
membership, and that the EP will be regularly informed by the Commission and
the Council (Art. 3). However, additional conditions are to apply if flexible co-
operation is introduced under the EC Treaty.13 In particular, Art. 5a EC precludes
member states from initiating flexible arrangements in the areas which:

● fall within the exclusive competencies of the Community;
● affect the Community policies, actions or programmes;
● concern the citizenship of the Union or discriminate between nationals of

member states;
● fall outside the limits of the powers conferred upon the Community by the

Treaty;
● constitute discrimination or restrict trade and/or distort competition

between member states.

Furthermore, an additional condition is inserted in Art. K12, paras 1, 2 and 3 (all
of which are subject to the jurisprudence of the ECJ) of the Treaty,14 insofar as this
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stipulates that the new ‘flexible’ arrangements aim at enabling the Union to
become an area of freedom, security and justice. Authorisation for the creation of
these arrangements will be granted by the Council acting by QMV after an
opinion by the Commission and the EP. Any objection, however, by a member
state on grounds of ‘important and stated reasons’ results in the whole decision
being referred to the European Council for a decision by unanimity. This provi-
sion accords fully with the consociationalist nature of European decision-making
when vital national interests are at stake (see Chapter 2).

Efficiency and democracy
Efficiency was the second major organising principle of the Union to be included
in the Report of the Reflection Group; arguably, a rather nebulous concept that
was badly in need of further clarification. In conjunction with the flexibility
principle, it might have addressed the potential of the general system to produc-
ing policy outcomes without any reference to their quality, or the number of the
participating states for that matter. The Report, however, did not hint at an insti-
tutional set-up capable of satisfying the conditions of flexibility and efficiency. It
did state, however, that the IGC should also preserve the single institutional
framework of the Union, in that the composition of the ECJ, the Commission
and the EP would be fixed, but that of the Council and the procedures therein
would vary.

The picture was further complicated by the introduction in the Report of
the issue of democracy and the oft-quoted ‘need to bring the Union closer to its
citizens’, as a third major organising concept. This might have been a reference
to the ‘democratic deficit’ of the Union, one of its celebrated structural short-
comings, but the emphasis of the Report was rather on the third pillar of the
Union than on the interinstitutional balance of power within the first pillar.
There was no consensus in the Group on the extension of the competences of
the EP and only marginal modifications were considered. On the other hand,
the Commission, in its Report on the TEU, has pointed to the importance of
and the need to take measures to bring the Union nearer to its citizens. As the
Report stated: ‘Democracy comprises the very essence of the Union, while effec-
tiveness is the precondition for the future.’15 Regardless of the above discussion,
however, the outstanding issues in the institutional agenda of the IGC were as
follows:

● the Union and its citizens (including issues related to the transparency of its
workings, the need to strengthen its democratic legitimacy, and a possible
revision of the principle of subsidiarity);

● the introduction of a flexibility clause;
● the hierarchy of Community Acts;
● the Comitology phenomenon;
● the rationalisation of the decision-making processes and decision-taking

arrangements in the Council in view of future enlargement;
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● the composition of the Commission and the EP, and the latter’s electoral
system;

● Common Foreign and Security Policy;16

● Justice and Home Affairs.

Transparency and subsidiarity

These issues are dealt with together since they tend to have overlapping conse-
quences. At any rate, they are part of the package, which is linked to the rela-
tionship between the Union and its citizens. The AMT has elevated the
importance of the issue by including ten chapters dealing with various relevant
subjects. Increased transparency is vital if the Union wishes to close the gap
between the functioning of its institutions and the way in which its citizens can
identify with its emerging governance structures. The term was linked to a right
of information of Union citizens and the need for a more simplified and thus
more comprehensible Treaty. In its report on the functioning of the TEU,17 the
Commission stated that there have already been steps in that direction, which
should nevertheless be improved. There were twenty-two meetings of the Coun-
cil of Ministers that were held in public – mostly during the Danish Presidency
during the first half of 1993 – which dealt, however, with secondary and mani-
festly insignificant matters. By the same token, the Commission received 220
applications requesting access to its documents, 53.7 per cent of which were
accepted, 17.9 per cent rejected, and 28.4 per cent concerned documents already
in circulation or published by another EU institution.18 The AMT acknowledged
the need for increased transparency in the workings of the Union by including
a special chapter (Chapter 10) and a new Art. 191a, whereby ‘any citizen of the
Union . . . natural or legal person shall have a right of access to European Par-
liament, Council and Commission documents’,19 subject to certain rules and
conditions as specified on the Declaration to the Final Act on Art. 191a.20

The principle of subsidiarity is found in Art. 3b TEU. We have had the
opportunity to comment elsewhere on its various shortcomings.21 The topic is
by now well documented and it suffices to point out that there is a need for fur-
ther clarifications for the principle to become operational. The majority in the
Group, however, wished that Art. 3b should remain unchanged. The Commis-
sion, in its Report on the TEU, suggested that: ‘The concepts of the directive, of
mutual recognition or that of the partnership [in the case of regional policy]
reflect the principle of subsidiarity.’22 This probably reveals that there is a mis-
understanding of the meaning of the principle or that this is used in a way that
suits the interests of EU institutions. In federal systems, the principle refers to
concurrent competences defined by Toth as the ‘authority of two different
bodies to intervene with the same authority at the same time’.23 Community law
does not recognise ‘concurrent powers’ given that the powers of the Community
are in principle exclusive in nature. In addition, the legal community resented
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the inclusion of the principle in the Treaty on the grounds that it could not be
properly checked by the ECJ. The necessity for the conception of a specific body
to examine the employment of the principle was reflected in the Group’s Report,
where it was intended that a ‘higher consultative body’ should be set up. But its
composition and functions were not designated and there was an interesting
reference made to a new role envisaged for national parliaments, since this new
body would have been composed of their representatives.

In the end, however, a Protocol and a Declaration were attached to the
AMT, providing guidelines for the application of the principle by Commu-
nity institutions. Para. 5 of the Protocol stipulates as a prerequisite that any
action by the Community has to be a priori justified on the grounds that such
action cannot be achieved by the member states alone, and also that it can be
better achieved by the Community. Strict guidelines were also set before the
Commission initiates its policies: the issue under consideration must have
transnational aspects; it has to be demonstrated that action by member states
alone or lack of Community action would conflict with the Treaty; and that
Community action would produce benefits of scale.24 There is an attempt in the
Protocol to refine the meaning of this dynamic yet elusive concept, although it
sets some strict conditions for its application. Thus, each institution must
respect the principle of subsidiarity and that of proportionality (sustained by
qualitative and, if possible, by quantitative indicators; see Art. 4), according to
which any action by the Community shall not go beyond any action necessary
for the attainment of the objectives of the Treaty (Art. 1). The application of
these principles must respect the acquis communautaire and the institutional
balance, the powers of the ECJ and Art. F(3) TEU, according to which ‘the
Union shall provide itself with the means necessary to attain its objectives and
carry through its policies’ (Art. 2) and will be applied in the areas where the
Community does not have exclusive competences (Art. 3). Ceteris paribus,
directives should be preferred to regulations and framework directives to
detailed measures (Art. 6), thus leaving as much scope for national decisions as
possible (Art. 7). The Commission must act cautiously in this context, prefer-
ring as much prior consultation as possible before initiating legislation, except
in cases of urgency or required confidentiality (Art. 9); minimise administrative
or financial burdens on national or subnational institutions; and submit an
annual report to the European Council, the Council of Ministers and the EP on
the application of the principle.

The rationalisation of the decision-making process

The TEU has created a complicated institutional structure under the heading
‘European Union’, in the form of an ancient Greek temple based on three sepa-
rate pillars – the EC, the CFSP and JHA.25 Under Art. C TEU, the three pillars
share a common institutional framework under the aegis of the European
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Council. A closer examination, however, reveals that this framework is not so
common after all, as the TEU has brought about a rather messy institutional set-
ting, whereby the members states and the central institutions intermingle in no
less than twenty-nine different decision-making procedures, depending on the
policy area and/or the pillar in question: some procedures may or may not
require consultation with the EP and/or other EU bodies depending on the issue
at hand, a proposal from the Commission, a simple or qualified majority in the
Council, and so on. This has become even more messy after the so-called ‘Ioan-
nina Compromise’ of July 1994, whereby, under certain conditions, the minor-
ity veto in case the Council operates under QMV is not the normal twenty-three
votes, but instead twenty-six.

The co-operation and co-decision procedures in Arts 189b and 189c EC
were hailed as the procedures that were instituted to bridge the Union’s ‘parlia-
mentary deficit’ (with reference, however, to direct legislative involvement of the
EP, as such a ‘deficit’ also has an important national component). As we have
argued elsewhere,26 these procedures help to co-opt the EP closer to the locus
decidendi of the Union, in spite of their use in only fourteen and fifteen policy
areas, respectively. The Interim Report suggested that a near-consensus was
formed in favour of preserving the status quo and only of marginal modifica-
tions in the EP’s role were considered. Hence, a clear majority was recorded in
the Group against any changes in the position of the EP within the interinstitu-
tional balance of power. In any case, it is our contention that the evolution of the
Union towards a federal-like polity would require the introduction of a repub-
lican system of ‘checks and balances’ as an interim arrangement on the way to
fully blown demos control. This view is justified further, by considering the
marginal influence national parliaments and subnational assemblies have in the
determination of EU legislative outcomes.

The AMT, however, introduced changes in the co-operation and co-deci-
sion procedures as a move towards the declared aim of simplifying EU decision-
making. In particular, the following changes were introduced in Art. 189b EC
regarding co-decision. The procedure starts off with the submission by the
Commission of a proposal to the Council and the EP, as was previously the case
under the TEU. Here, a new stage is introduced before the adoption by the
Council of its Common Position requiring first the EP to deliver an opinion
before the Council acts. If the Council approves the amendments of the EP, if the
latter has tabled amendments, or if the EP does not propose amendments in the
Council’s opinion, then the Council adopts the act by QMV. Otherwise the
Council adopts a Common Position and sends it to the EP. (Under the original
procedure in the TEU, the EP had the opportunity to indicate that it intended
to reject the Council’s Common Position. Under the new procedure this has
been dropped.) If within three months of such communication the EP approves
the Common Position or does not reach a decision, the act is deemed to have
been approved. If the EP rejects the Common Position by an absolute majority
of its members, the act fails. Otherwise, the EP sends its amendments to the
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76 Theory and reform in the European Union

Table 3.2 Areas in the Treaty requiring co-decision

Art. 49 Free movement of workers
Art. 54 Right of establishment
Art. 56 Right of establishment
Art. 57 Right of establishment
Art. 66 Services
Art. 100a Internal market
Art. 100b International market
Art. 126 Education
Art. 130s. 3 Environment
Art. 129d Trans-European networks
Art. 129 Public health
Art. 129a Consumer protection
Art. 128 Culture (+ unanimity)
Art. 1301 Research

New Articles in the AMT
Art. 5 Employment
Art. 119 Social policy – equal opportunity
Art. 191a Transparency (general principles)
Art. 209a Countering fraud
New article Customs co-operation
Art. 213a Statistics
Art. 213b Authority on data protection

Added to co-decision from other procedures
Art. 6 (from co-operation) Discrimination on grounds of nationality
Art. 8a(2) (from assent) Free movement
Art. 51 (from consultation) Internal market (rules on social security for

immigrant workers)
Art. 56(2) (from consultation) Right of establishment of forein national
Art. 57(2) (from consultation) Right of establishment of self-employed persons.

Conditions of access for natural persons
Art. 75(1) (from co-operation) Transport policy
Art. 84 (from co-operation) Transport policy
Art. 2(3) (from co-operation) Social policy
Art. 125 (from co-operation) European Social Fund
Art. 127(4) (from co-operation) Vocational training
Art. 129d (from co-operation) Other measures (trans-European netowrks)
Art. 130E (from co-operation) European Regional Development Fund
Art. 130o (from co-operation) Research
Art. 130w (from co-operation) Development co-operation
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Council. If the Council approves Parliament’s amendments by QMV, and by
unanimity those for which the Commission has expressed a negative opinion,
then the Common Position is adopted thus amended. Otherwise, the Concilia-
tion Committee is convened within six weeks. At this stage, a prima facie sub-
stantial change has been introduced which seems to be adding weight to the
co-decision procedure: for an act deemed to have been approved, a joint text has
to be approved by the Council and the EP; otherwise, the act fails. Thus, the
Council no longer has the opportunity to reaffirm its Common Position by una-
nimity and have the act adopted. Instead, agreement on the joint text of the
Conciliation Committee is a sine qua non for the adoption of the act. As the new
paragraph 5 of Art. 189b EC states:

If within six weeks of its being convened, the Conciliation Committee approves a
joint text, the European Parliament, acting by an absolute majority of the votes cast,
and the Council, acting by a qualified majority, shall have each a period of six weeks
from that approval in which to adopt the act in question in accordance with the
joint text. If either of the two institutions fails to approve the proposed act within
that period, it shall be deemed not to have been adopted.

In addition, para. 6 reads thus: ‘Where the Conciliation Committee does not
approve a joint text, the proposed act shall be deemed not to have been adopted.’

Table 3.2 shows all the areas in the AMT that fall within co-decision (in all
thirty-seven areas). As the table indicates, after the AMT, the co-operation pro-
cedure of Art. 189c EC has been almost eradicated from day-to-day decision-
making, save only for two cases relating to EMU. The main decision-making
procedures are now reduced to three: assent (five cases), consultation and co-
decision. The co-decision procedure has been simplified and extended in its use
to twenty-three more issue areas under the Treaty. The much discussed Art.
138B concerning the right of initiative of the EP and its interpretation has not
found any support in the Reflection Group. The Commission, in its Report on
the TEU, explained the meaning of Art. 138B, in that such requests do not
require the Commission to put forward a proposal;27 the Commission has only
to take the ‘greatest possible account of them’.28 Accordingly, any such request by
the EP is not legally binding on the Commission as is the case with Art. 152 EC,
when the Council requests the Commission to put forward a proposal. The
AMT did not in the end alter Art. 138b and, hence, yet another opportunity was
clearly missed for further democratisation.

QMV

The voting mechanisms in the Council have also been altered with the AMT. In
particular, QMV has been expanded into new policy areas, while decisions
requiring unanimity have been reduced in a modest attempt to unify and sim-
plify the relevant procedures. QMV was extended to sixteen new areas of the
Treaty, as illustrated in Table 3.3. The general assessment to be made here is that,
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similarly to the extension of QMV in previous treaty reforms, majority decisions
are allowed in non-controversial and, by extension, non-conflict-prone areas,
rather than in areas where the states want to speed up legislation.

The hierarchy of Community Acts

This is hardly a novel issue since it was raised during the twin IGCs of 1990/91
on Political Union and EMU that led to the signing of the TEU in February 1992.
In reality, it has been an issue waiting to be settled since 1984, when it was first
presented in the EP’s Draft Treaty on European Union.29 During the IGCs
1990/91, it was rejected on the grounds that such a system refers to a de facto clas-
sification of levels of governance as well as a de jure classification of institutions
involved in policy-making top-down. Nevertheless, Declaration 16 attached to
the TEU proclaims that ‘The IGC agrees that the IGC to be convened in 1996
will examine the degree to which it is possible to revise the classification of the
Community Acts so as to arrive at a hierarchy in the various Community Acts’.

The source of the following classification of Community Acts was the EP’s
Institutional Affairs Committee and the Italian government during the IGCs,

78 Theory and reform in the European Union

Table 3.3 New areas in the Treaty where Qualified Majority Voting (QMV) is
applicable

Article Subject

Amsterdam Treaty provisions
Art. 4 Employment guidelines
Art. 5 Incentive measures
Art. 118(2) Social exclusion
Art. 119(3) Equality of opportunity
Art. 129(4) Public health
Art. 191a Transparency
Art. 209a Countering fraud
Art. 213a Statistics
Art. 213b Authority on data protection
Art. 227(2) Outermost regions
New article Customs co-operation

Previous treaty provisions
Art. 45(3) Aid on imports of raw materials
Art. 56(2) Right of establishment of foreign nationals
Art. 130i(1) Research framework programme (adaptation and

supplementation
Art. 130o Joint undertakings in R&D
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when four types of Community Acts were suggested: Constitutional Acts, refer-
ring to the process of treaty reform; Organic Laws, referring to the functioning
of EU institutions; Regular Laws, referring to the formal decision-making
process of the Union; and Regulations, referring to policy implementation. Dif-
ferences between these types reflect mainly the differences in the decision-taking
mode for each category, since the required majorities get lower as one moves
down from Constitutional Acts to Regulations. There was a slight modification
of this proposal in the Group’s Interim Report where Regulations and Regular
Laws were merged into one. The Reflection Group did not seem to have dis-
cussed this issue in any great detail and referred the whole subject to the IGC.
Differences between the member states seem to have been a mere reproduction
of those at previous Conferences. In the end, nothing of this sort was included
in the AMT.

Table 3.4 summarises the positions of the member states on the general
theme of ‘a Union closer to its citizens’. The table is exhaustive on the issues that
were discussed in the context of the IGC 1996/97. Some explanation of this table,
however, is in order. One of the seemingly key issues in the IGC agenda was the
legal personality of the Union. Its non-existence runs counter to the overall
objectives of the Treaty and is a real obstacle to the Union’s role in international
affairs. In the Reflection Group there was a clear preference in favour of grant-
ing the Union with legal personality, which was abandoned at the last moment.
Thus, as a result of the AMT, the Union does not possess a legal personality of
its own; does not have the capacity to enter into binding agreements; is not
recognised as a subject under international law; does not possess institutions or
a budget of its own, but rather continues to rely on those of the Community.
Similarly, on the question of nationality, there was a clear majority during the
negotiations for Union citizenship not to replace national citizenship, and this
was reflected in the amended Art. 8: ‘every person holding the nationality of a
member state shall be a citizen of the Union. Citizenship of the Union shall com-
plement and not replace national citizenship.’ Likewise, the attempted dropping
in the TEU of the requirement on Art. 8e was not successful. The Council will
still need unanimity if it wishes to strengthen the common citizenship provi-
sions. Art. 8d TEU was also amended to enable citizens of the Union to address
EU institutions in one of the official languages and receive a reply in the same
language. Finally, an addition to the Preamble of the Treaty exhorts the virtues
of education and its continuous upgrading. Culture and sport were also
included in the AMT in recognition of their special significance for citizens’
identities and welfare.

For the Union to become part of the European Convention on Human
Rights and Fundamental Freedoms (ECHR), an amendment to the TEU was
required. But this never materialised and the Union after the AMT is still not part
of the Convention, in spite of a clear majority to the contrary during the negoti-
ations (see Table 3.4). However, Art. F TEU was amended to include para. 1,
according to which ‘the Union is founded on the principles of liberty, democracy,
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Table 3.4 A Union closer to its citizens

COM EP B DK D GR E F IRL I LUX NL A P SF S UK

Chapter on fundamental and 
human rights in the Treaty y y y y y y y y np y y y y n y np n
Become part in ECHR y y y np np y y n R y y np y y y y n
Equal treatment and non-
discrimination clause y y y np y y y y y y y y y y y y n
Add social rights y y y np np np y n n n np np np y np n n
Direct effect for Art. 8A np y np np np y n n n np np np y np np n n

p
EU citizenship does not 
replace national y y y y n[ y y y np y y np y y np y np
No unanimity for Art. 8E np y n np n y n n n np n n y np n n n
Public meetings of Council np y R R np np n n y np np y n y y y n
Equality clause for women y y y np np np y y np y y y y np y y n
Protection by the ECJ y y y np y np n y np y y y np y np np np

p
Political control: suspension 
of certain rights np y y np y y y np y np y y np np np y n
Political control: exclusion 
from EU meetings np n n np np n n np np np np np n np np n np
Right of information on EU 
affairs y y y y y y y y y y y y y np y y y
Development of nationality np y np np np y y y np y y y y np y n n
List on fundamental rights n y y np y y y np np y n np y y np np n

Source: European Parliament, the Secretariat, JF/bo/234/96, p. 1.
Key: y, affirmative; n, negative; R, reserve position; np, no position.
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respect for human rights and fundamental freedoms, and the rule of law, princi-
ples which are common to the member states’. A new Art. Fa provides, under
rather strict conditions, for penalties to those member states that are found in
breach of the principles in Art. F(1) above. A new Art. 236 EC has also been
inserted to expand penalties under the TEU to the EC Treaty as well. Both arti-
cles seem to be outward-looking, in that they were included in the AMT with the
eastward enlargement in mind. The only amendment to the TEU, which is
directly related to enlargement, concerns the supplement of the first sentence of
Art. O TEU, according to which ‘any European state which respects the princi-
ples set out in article F(1) may apply to become a member of the Union’. Note
should also be taken of the new Art. 6a EC, which prohibits discrimination based
on sex, racial or ethnic origin, religion or belief, disability, age or sexual orienta-
tion. A unanimous Council is foreseen to be taking measures to combat discrim-
ination on the above grounds.

Section II of the AMT, concerning the ‘Union and the Citizens’, consists of
nine chapters and deals with such diverse issues as consumer protection, qual-
ity of legislation, social policy, public health, subsidiarity, transparency and
employment. A new Title VII on employment has been added to the Treaty in
response to the widespread belief that some action on that front was urgently
required, not least because the EMU arrangements, as well as the general eco-
nomic philosophy spread in the TEU, have been increasingly identified as one
of the reasons leading to the current poor employment situation in the Union.
The Title consists of six articles and two declarations, constituting a rather
loose framework of co-operation, with the Union in a primarily co-ordinating
role. A new Employment Committee (Art. 6) is also introduced, consisting of
thirty-two members with an advisory role, but overall responsibility for action
rests firmly with the member states. According to Art. 4, each year the Council
and the Commission will draw up a joint report on the employment situation
in the Union to be discussed at Summit level. On the basis of the conclusions
to be reached at the Summit, the Council, acting by QMV, will draw up guide-
lines for the member states. The latter will each year provide the Council and
the Commission with an annual report of their activities in the light of the
guidelines which, if necessary, may lead to the issuing of Council recommen-
dations to the member states, after a recommendation by the Commission.
Finally, the circle is squared, in that the Council and the Commission, on the
basis of the national reports, will draw up reports to the European Council
on employment. Art. 5 foresees the possibility for adopting incentive measures
via the co-decision procedure to encourage co-operation between the member
states, by providing incentives aimed at developing exchanges of information
and best practice, offering comparative insights and advice, as well as promot-
ing innovative approaches and evaluating experiences by recourse to pilot
projects. The duration of these incentive measures may not exceed five years,
and the maximum amount of their financing should always be specified.30

Whatever the merits of the new Title, its inclusion in the AMT cannot but be
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considered a positive step towards confidence-building between the Union and
its citizens.

The Protocol on Social Policy attached to the TEU,31 together with the
annexed Agreement on Social Policy, have been inserted in the AMT, with the
UK becoming part of it. Simultaneously, the Protocol and the Agreement are
repealed from the Treaties. According to Art. 117 the objectives to be attained
include the promotion of employment, the improvement of living and working
conditions, the establishment of proper social protection, dialogue between
management and labour, the development of human resources and the com-
bating of social exclusion. Art. 118 lists the areas in which the Community shall
support and complement the activities of the member states, introducing con-
currently changes in the decision-making arrangements. Table 3.5 shows which
areas of action in the field of social policy require unanimity and co-decision,
and which minimum standards are to be introduced so as to avoid adverse
effects to medium-sized enterprises.

Table 3.5 Areas of action by the Community: co-decision and unanimity in social
policy

Co-decision Unanimity

1 Improvement of the working 1 Social security and social protection of
environment to protect health and workers
safety

2 Working conditions 2 Protection of workers where their
employment contract is terminated

3 Information and consultation of 3 Representation and collective defence
workers of the interests of workers and

employers, including co-determination

4 Integration of persons excluded from 4 Conditions of employment for third-
the labour market country nationals legally residing in the

Community

5 Equality between men and women 5 Financial contributions for promotion
with regard to labour market of employment and job creation,
opportunities and treatment at work without prejudice to the provisions

related to the ESF

Note: Pay, right to strike, right to impose lock-outs, right of association are excluded.

An interesting case of macrocorporatist arrangement seems to have been
instituted with para. 4 of Art. 118, foreseeing the possibility, on a joint request
by labour and management, allowing member states to entrust the organisa-
tions of management and labour to implement any directives of the issues
included in Table 3.5. Were such a situation to arise, member states would only
have to guarantee to the Community that the required directives would be
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implemented. Last but not least, the provisions of Art. 118 do not apply to pay,
rights of association, the right to strike or the right to impose lock-outs.

Arts 118a and 118b in the new Title seem to be quite significant. The AMT,
in its Art. 118a (para. 14), instructs the Commission to promote the consulta-
tion of management and labour at Community level before drafting any pro-
posals in the field of social policy. Management and labour not only have the
right to forward an opinion but, if so required, to issue a recommendation as
well. This is a clear institutionalisation of the social partners at the larger level.
The organisations of management and labour, if they so wish, may demand the
Council to conclude an EU-level agreement on the issues provided for in the
Table 3.5 (Art. 118b) with due regard to the specified exceptions. However,
member states are neither obliged to apply the agreements, nor to work out
rules for their transposition, nor even to amend existing national legislation to
facilitate their implementation.32 Well, so near and yet so far!

Art. 118c entrusts the Commission to encourage co-operation between
the member states, by conducting studies, delivering opinions, and arranging
consultations in social policy issues, including:

● employment;
● labour law and working conditions;
● basic and advanced vocational training;
● social security;
● prevention of occupational accidents and diseases;
● occupational hygiene;
● the rights of association and collective bargaining between employers and

workers.

The principles of equal pay, equal opportunities, and equal treatment for men
and women are strengthened in the AMT by virtue of Art. 119, and the mean-
ing of the term ‘equal pay’ is clarified beyond doubt. Finally, and courtesy of
Art. 120, the Commission shall draw up each year a progress report on Art. 117
concerning the developments in the field of social policy.

The Preamble of the TEU and Arts B and 2 EC were amended to include ref-
erences to the need to attain the objective of sustainable development. A new
Art. 3d in the AMT integrates environmental protection in all sectoral policies
with the view to promoting such development. Paras 3–5 of Art. 100a EC have
been replaced by paras 3–9 in the revised Treaty, introducing escape clauses
regarding harmonisation measures on the environment. Member states may
retain national policies and avoid the harmonisation measures decided by the
Council or by the Commission on the grounds of major needs referred to in Art.
36 or may adopt national policies based on new scientific evidence. They only
have to notify the Commission of their intentions. The Commission may in turn
accept or reject the national provisions within six months after having verified
that such policies do not constitute a form of disguised discrimination, restric-
tion to trade or an obstacle to the functioning of the internal market. If the
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above possibilities are ruled out in the process, it follows that the national
measures stand. The same applies if the Commission reaches no decision within
the period of six months.

Art. 129 EC was amended with the view to enabling the Community to take
measures on the issue of public health which, after the eruption of the BSE dis-
ease and the criticisms directed towards the Commission, received a top place in
the agenda of the IGC. According to the amended Art. 129, Community action
will be complementary to that of the member states and will attempt to
strengthen co-operation between member states towards the improvement of
public health, the prevention of human illness and diseases and the obviation of
sources of danger to human health. Finally, consumer protection was included
in the AMT through the amendment of Art. 129a. In para. 1, the Community
pledges to protect the interests of consumers and to promote their rights to
information and education as well as to organise themselves so as to safeguard
their interests, given that consumers represent the least organised interest not
only in the majority of member states but at the Community level as well. Of
greater consequence seems to be para. 3 of Art. 129a, which states that the Com-
munity shall contribute to the objectives stated above through measures
adopted in the context of the completion of the internal market, as well
as measures supporting, supplementing and monitoring national policies.
Politically though, para. 4 may prove to be more relevant for the interests of con-
sumers, as the measures in para. 3 will be taken on the basis of the co-decision
procedure, with a keen EP to act in the direction of consumer protection.

Decision-making and enlargement

The Union seems to be in trouble as it is confronted with the effects of the 1989
‘annus mirabilis’33 in its internal institutional equilibria, and is forced to expand
eastwards for a variety of reasons and motives. It has been suggested that the real
task of the IGC 1996/97 was to provide for the necessary mechanisms to prepare
the Union for a smooth accession of CEE countries,34 and others in its Mediter-
ranean periphery like Cyprus and Malta. On that account, the AMT was disap-
pointing given that the decisions on this issue were thrown ad calendas Graecas.
The Treaty itself suggests that this issue should be addressed one year before
membership of the Union exceeds twenty, but without specifying any further
concrete timetable. In particular, a specific Protocol attached to the Treaty,35

consisting of two articles and a declaration to the Final Act, provides for the
institutional accommodation of the prospective rounds of enlargement. Art. 1
of the said Protocol states that:

on the date of entry into force of the first [fifth]36 enlargement of the EU the Com-
mission shall comprise one national of each of the member states provided that, by
that date, the weighting of the votes in the Council has been modified, whether by
reweighting of the votes or by dual majority, in a manner acceptable to all member
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states, taking into account all relevant elements, notably compensating those
member states which give up the possibility of nominating a second member of the
Commission.

Art. 2 in the same Protocol reads thus:

At least one year before membership of the European Union exceeds twenty, a con-
ference of the representatives of the member states shall be convened in order to
carry out a comprehensive review of the provisions of the Treaties on the composi-
tion and functioning of the institutions.

The whole issue of institutional reform eventually became subject to the
successful outcome of yet another IGC, which was convened in February 2000
(see Chapter 4). Institutional accommodation of the prospective rounds of
enlargement presents potentially insurmountable problems in a Union of
twenty-seven or so members. Flexibility and efficiency, as major operational
principles of European governance, might have been in support of this
appendage. Equally, the third stage of EMU might also have helped in the same
direction in view of the fact that, ceteris paribus, a number of member states may
not participate (either willingly or necessarily) in its structures. It was thus
expected that a variable geometry scheme would again be established in 1999,
on the occasion of the final stage of EMU. The issue, however, is complicated not
only because the present institutional set-up of the Union is dated, as it was orig-
inally designed for six members, but also by the fact that the vast majority of the
prospective newcomers are small states which, if added to the existing small EU
states, will upset an already delicate balance in joint decision-making in favour
of the smaller and weaker states. Hence, a new decision-making formula should
be so devised as to ensure that, after enlargement, neither the larger nor the
smaller states become alienated.

Perhaps, a system of double concurrent majorities may be required on the
lines suggested by Vibert.37 According to Tables 3.6a–c, after the forthcoming
waves of enlargement, the Union will consist of thirty members. A system of
double concurrent majorities means that for a decision requiring a qualified
majority vote (70 per cent), 70 per cent of the member states representing 70 per
cent of the population will also be required. This is facilitated with the grouping
of the member states by size (Table 3.6b), whereas the minority veto will consist
of states from each size group (Table 3.6c). In this context, and for the purpose
of accommodating future rounds of enlargement, membership of the Commis-
sion and the EP was also discussed in both the Reflection Group and the IGC.
The discussions led to the introduction of an amendment to Art. 137 EC,
according to which the number of MEPs will not exceed 700. As to the mem-
bership of the Commission, it became plain earlier on that such an issue was
part of an unsuccessful trade-off with the voting arrangements in the Council
and any decision had to be postponed. Table 3.7 summarises the main terms of
discussion within the Group.
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Table 3.6a Concurrent majorities

Share of Share of
No. of population population Minimum no. No.

Majorities countries (%) (minimum) (%) of countries overruled

Simple 16 (12.7) 51 (4) 14/49

2/3 20 (21.8) 66 (6) 10/34

3/4 22 (24.8) 75 (8) 8/25

4/5 24 (32.6) 800 (11) 6/20

Unanimity 30 (100.0) 100 (30)

Table 3.6b Categories

Category A Category B Category C
(up to 10 m pop.) (11–40 m pop.) (above 40 m pop.)

No. of states 22 4 4

Population (m) 120 116 249

% population 25 24 51

Table 3.6c Voting thresholds

No. countries % of population
needed needed

Simple concurrent majority
(50% + 1) 16 51

Ordinary qualified majority:

Two measure (2/3) 20 66

Three measure (8/4/2) 75–85)

High qualified majority:

Two measure (4/5) 24 80

Three measure (5/3/1) 85–94)

Unanimity 30 100

Source: F. Vibert, ‘A core Agenda for the 1996 Intergovernmental Conference’, European
Policy Forum, London, 1995, pp. 54–5.
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Table 3.7 Main items discussed within the Reflection Group

CFSP Mutual assistance for the defence of the external
frontiers of the Union

CFSP Gradual incorporation of the WEU in the EU

CFSP Representation of the Union through ‘Mr or Mrs
FSP’

CFSP Vital national interests to block common action

General Enlargement negotiations six months after the IGC

General Discussion on the relationships between resources
and costs in view of enlargement

Commission One member per member state

Decision-making in the Council No to the criterion of the population

Presidency Yet to rotation on a six-monthly basis

National Parliaments Increased role

Institutional set-up No to à la carte Europe

Justice and Home Affairs
JHA is the third pillar of the Union and an almost purely intergovernmental
construction, although a majority in the Group was in favour of its further inte-
gration with the Community pillar. Under its auspices come crucial subjects
such as immigration, the protection of human rights, police and customs co-
operation and co-operation in civil and criminal matters. As Art. K1 TEU
stipulates, there are nine policy areas attended to in JHA, all of which touch
upon the ‘hard core’ of national sovereignty. The structure is a pyramid-like
form, at the top of which is the Council of Ministers, and below it three com-
mittees (asylum, police and customs, and judicial co-operation) and twenty
working groups, with the K4 Committee – the CoR (COREPER) equivalent of
the third pillar – as the overall co-ordinator.38 As in the second pillar (CFSP),
JHA falls outside the jurisdiction of the ECJ, while the policy input of the Com-
mission and the EP is very limited, if non-existent. The purely intergovern-
mental disposition of the third pillar is of great importance for the political
physiognomy of the Union as, without doubt, if third-pillar issues were to be
included in the Community Method, this would be a serious push towards the
impending transformation of the Union into a federal-like polity. Arguably, this
largely state-centric pillar may become the master key to the integration puzzle
in the not-too-distant future.

The creation of JHA as a separate pillar consisting of ten articles, and its
inclusion in the TEU (Title 6) – mainly on Chancellor Kohl’s insistence, owing
to the single market programme – was hailed as an important new integrative
element. Previously, these areas were covered by a plethora of ad hoc groups
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(such as the 1986 ad hoc group on immigration, the 1988 Rhodes group, the
mutual assistance group, the horizontal group, the European Committee to
combat drugs, the Trevi group, and the Schengen Secretariat). Its inclusion also
owes much to the collapse of the communist bloc, the economic degeneration of
the CEE countries, and the demographic trends and poor economic conditions
in the Maghreb and Mashreq countries, as well as those of the sub-Saharan
region. The acknowledgement of the significance of the third pillar was a more
recent development, first with the report of the Reflection Group, and second
with the revised Draft Treaty presented by the Dublin Presidency in December
1996. The following points summarise the workings of JHA since its original
inception with the TEU:

1 Title VI of the TEU has had the least possible productivity since 1993. Only
two Joint Actions and one convention have gone past the institutional
impediments of the pillar.

2 The provision of Art. K.9 (passerelle) has been virtually ignored.
3 Title VI is full of institutional rigidities with obvious consequences for its

workings.
4 Unanimity was the rule in the workings of the pillar, adding further obsta-

cles to the production of legislation.
5 The right of legislative initiative in the pillar was divided between the Com-

mission (Arts K1–K6) and the member states (Arts K7–K9).

An area of freedom, security and justice

The debate in the IGC, as depicted in Table 3.8 summarising the positions of the
member states, has found some expression in the AMT, which produced a whole
new Chapter 2 on the ‘Progressive establishment of an area of Freedom, Secu-
rity and Justice’. The fourth indent of Art. B TEU was amended so as ‘to main-
tain and develop the Union as an area of Justice, in which the free movement of
persons is assured in conjunction with appropriate measures to respect border
controls, immigration, asylum and the prevention and combating of crime’. A
new Title is also inserted in the AMT concerning the ‘free movement of persons,
asylum and immigration’, and consisting of nine articles and several declara-
tions to the Final Act. According to Art. A of the new Title, within a five-year
period, measures aimed at ensuring the free movement of persons, measures in
the fields of asylum, immigration and the safeguarding of the rights of third-
country nationals, and measures in the field of judicial co-operation in civil
matters and police, as well as in criminal matters, will be introduced. These
measures will, at least, provide for the same level of security as in the Schengen
Agreement according to a Declaration attached to the Treaty.39 Art. B provides
for the legal authorisation for the adoption of measures that will ensure the free
movement of European citizens and the same treatment of third-country
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Table 3.8 Negotiations on the third pillar

COM EP B DK D GR E F IRL I LUX NL A P SFSF S RU

Third pillar in the EC y y y y y np np np np np y y y np n[ np n

Partially in the EC np np np np np y y y y np np np np y y y n

Not in the EC np np np y np np np np np np np np np np np np y

Improved third-pillar instruments y y y y y y y y y y y y y y y y y

Improved K9 process y y y y np y y np np y y y y y np y

Policy on visas in the EC y y y np y y y y y y y y y y y y np

Policy on asylum in the EC (K1.1) y y y y y y y y y y y y y y y y np

Immigration policy in the EC (K1.3) y y y y y y y y y y y y y y y y n

Rules of franchising external 
frontiers in the EC (K1.2) y y np np np np y np np np y np y y np np np

Fight against internal fraud in the 
EC (K1.5) y y np np np np np np np np y np y np np np np

Fight against drugs in the EC (K1.4) y y y y np np np np y np y np np n np np n

Judicial co-operation in civil 
matters in the EC (K1.6) y y np np y np np np np np np np np n np np np

Police co-operation (K1.9) n y n np y np np np np np np np np n np np n

Source: European Parliament, JF/bo/234/96, p.3.
Key: y, affirmative; n, negative; np, no position.
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nationals when crossing the frontiers of the Union, including the regime gov-
erning the issuing of visas. This article, however, is followed by a Protocol and a
Declaration to the Final Act on Art. B(2)(b), by which the application of Art.
B(2)(b) seems to be negotiated, provided that ‘due consideration shall be taken
in the application of the said article [of] the general foreign policy considera-
tions of the member states’, and that its application will be ‘without prejudice to
the negotiation or conclusion (by individual member states) of agreements on
related matters’. Furthermore, according to Art. C of the revised Treaty, within
five years of its entry into force, the Council, acting unanimously (and through
the co-decision procedure after the five years) will introduce sets of minimum
requirements on asylum, measures on refugees and displaced persons, measures
on immigration policy (issuing of long-term visas and residence permits, illegal
immigration and illegal residence) and measures defining the rights and condi-
tions under which third-country nationals who are legally residing in one
member state may reside in another. With a Declaration attached to the Final
Act on Art. C(3)(a), member states may negotiate and conclude agreements
with third countries in the domains of the said article, as long as such agree-
ments respect Community law. Moreover, measures by individual member
states are foreseen if confronted with an emergency situation stemming from a
sudden inflow of refugees. In such cases, Art. D(2) stipulates that the Council,
on a proposal from the Commission, may adopt temporary measures (but not
for more than six months) for the benefits of the member states concerned.

Britain, Ireland and Denmark, the countries of the Community’s second
wave of enlargement, have been granted an opt-out from the provisions of this
new Title in the AMT and the Schengen Agreement. Protocols Y and X concern
the positions of Britain and Ireland, and Protocol Z that of Denmark. Accord-
ing to Protocol Y, Britain and Ireland maintain full control of their external bor-
ders. According to Art. 8 of Protocol Y, Ireland may at any point notify the
President of the Council that it no longer wishes to be part of this Protocol, a
clear indication that this country was ‘forced’ into opting out so as to have its
bilateral relations with Britain undisturbed, and particularly with reference to
‘the common travel area’, as stated in the Declaration by Ireland to the Final Act
on Protocol X. As for the position of Denmark, Art. 5 of Part 1 of Protocol Z, as
if opting out were not enough in itself, gives this country the right to become
part in the new Title and the Schengen Protocol in the future under the terms of
international but not Community law! In this case it seems that Denmark will
not participate in the decision-making structures nor will it accept the jurisdic-
tion of the ECJ when acting under the terms of the new Title, if and when of
course the country decides to join in these provisions.40

With the AMT a revised Title VI has been inserted on police and judicial co-
operation in criminal matters. Title VI under the TEU consisted of ten articles
referring to JHA. Six new articles (Arts K1, K2, K3, K4, K7, K10) are inserted in
the Title in order to ‘provide citizens of the Union with a high level of safety
within an area of Freedom, Security and Justice’. Art. K1 stipulates that, in order
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to attain the above objectives, measures should be introduced for the prevention
and combating of organised crime, terrorism, arms- and drug-trafficking,
offences against children, corruption and fraud. For these reasons, closer co-
operation between judicial authorities, police forces, customs authorities and
other competent agencies, either directly or through Europol, should be fur-
thered and accompanied by measures to approximate legislation on these mat-
ters if and when appropriate. The Council shall lay down the conditions and
limitations under which the competent authorities of one member state or
Europol may operate in the territory of another member state (Art. K4). The
Council, according to Art. K6 and at the initiative of one member state or the
Commission, can adopt: common positions to define the approach of the Union
in a particular matter; framework decisions for the approximation of national
laws and regulations which are binding as to the end result; binding decisions
with no direct effect, for any purpose under this Title; and conventions entering
into force when ratified by at least half of the member states concerned. This last
instrument is an interesting example of ‘flexibility’ in practice.

The AMT spells out in detail the meaning of common action in the area of
police and judicial co-operation. In the new Art. K2, police co-operation is
taken to include operational co-operation in relation to the prevention, detec-
tion and investigation of criminal offences; the collection, storage, analysis and
processing of the relevant information through Europol; co-operation and joint
initiatives in training; exchange of liaison officers; secondments; the use of
equipment and forensic research; and the common evaluation of particular
investigative techniques. Five years after the entry into force of the AMT the
Council will develop a new supportive role for Europol, with new leadership
capabilities but subject to the appropriate judicial review from the member
states, by allowing Europol to ask the competent national authorities to conduct
and co-ordinate their investigations in specific cases, to promote, in co-opera-
tion with it, liaison arrangements between prosecuting/investigating officials in
the fight against organised crime, and finally to establish a cross-border data-
base on organised crime.

Common action on judicial co-operation in criminal matters (Art. K3) is
taken to facilitate and accelerate co-operation between ministries and judicial
authorities in relation to the enforcement of decisions; facilitate extraditions
between member states by ensuring compatibility in the rules between them;
prevent conflicts of jurisdiction between member states; and develop minimum
rules relating to the definition and penalties in the fields of organised crime,
terrorism and drug-trafficking. According to Art. K7, the ECJ may offer prelim-
inary rulings on the validity and interpretation of decisions, framework deci-
sions, and on the measures for their implementation. This process, however,
does not seem to be ‘automatic’, for acceptance by any member state of a pre-
liminary ruling by the ECJ is also subject to that state’s acceptance of the juris-
diction of the ECJ through a special declaration (Art. K7(2)). This is a practice
long established for the International Court of Justice in The Hague. According
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to Art. K7(5), the ECJ will not have jurisdiction to review the validity or
proportionality of operations carried out by the police or other law-enforcing
agencies of the member states, or the exercise of responsibilities incumbent
upon member states with regard to the maintenance of law and order and the
safeguarding of internal security. And all that in spite of the fact that the
Ombudsman is entitled to receive complaints under this Title (Art. K13, para.
1).41 Instead, under Art. K7, para.6, the ECJ shall have jurisdiction to review the
legality of decisions and framework decisions for lack of competence, breach of
an essential procedural requirement, infringement of the Treaty or of any rule of
law relating to its application, or misuse of powers. The ECJ can also rule on any
dispute between member states on the condition that the Council has not man-
aged to settle that dispute after six months of its having been referred to it by one
of its members. Finally, the ECJ will have jurisdiction to rule on any dispute
between member states and the Commission regarding the interpretation and
application of conventions. The extension of the ECJ’s jurisdiction in JHA can
only be considered as a development to be welcomed, considering the past state
of the play under the TEU, where the ECJ was almost totally excluded. A little
more courage to have its jurisdiction extended to the realm of private citizens
would have done a world of good to the credibility of the new Title VI. But let
us now turn to the recent reforms introduced by the NIT.
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